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General Obſervations upon the Laws of the United 
States, and thoſe affecting Foreigners and Britiſh 
Debrs, and particularly of the Laws ; in the Slate 


of Virginia. 7 


N a new government (fays Raynal) the laws 

cannot be too ſimple, uniform and exact. 
The preſent government of the United States be- 
ing only a reformation of that feudal fyſtem which 
they borrowed from Great Britain, ſtill retains 
many uſages equally oppreſſive and abſurd ; hence 
proceeds a motley mixture, numerous exceptions 
to, and various interpretations of, one original law, 
often claſhing and contradicting each other, the 
new law at variance with the old. To the ob- 
ſcurities and difficulties of the common law of 
England, the States of America have added ac- 
cumulated difficulties by a variety of 'new laws, 
adapted to the different changes of manners, place, 
and times. 


F 


„ 


* 
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As the common law itſelf is nothing but the 
praQtice and determination of courts on points of 
law, drawn into precedents *, where the circum- 
ſtances of a country and a people, and their re- 
lation to the ſtatutes and common law differ ſo 


greatly, the common law of theſe countries muſt, 


in its natural courſe, become different, and ſome- 
times even contrary to the law of England. This 


renders the juriſdictions of theſe countries vague 


and precarious, and dangerous, if not arbitrary. 


Smith, in his Hiſtory of New York; has the 


following obſervation : 


« The ſtate of our laws opens a door to much 
& controverſy. The uncertainty with reſpe& to 


* them renders property precarious, and greatly 


„ expoſes us to the arbitrary decifion of bad 
e Judges. The common law of England is gene- 


“ rally received together with ſuch ſtatutes as were 
„ enacted before we had a Legiſlature of our own; 


cc but our Courts exerciſe a ſovereign authority 


in determining what parts of the common and 


&* ſtatute law ought to be extended; for it muſt 


c be admitted, that the difference of circumſtances 


5 neceſſarily requires us in ſome caſes to reject the 


65 determinations of both. The yy of our 


* Courts 


** 


* See Pownal's Adminiftration of the Colonies. 
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45 SLE is not leſs uncertain than the law. Two 


* things then ſeem abſolutely neceſſary for public 
« ſecurity ; i/t, The paſſing an act for ſettling 


« the extent of the Engliſh laws. 2dly, That the 
% Courts eſtabliſh rules for the regulath on of their | 


„ practice.“ 


From hence it appears that ſomething is want⸗ 
ing to fix determinately the judicial powers. This 


has been in a great meaſure effected by the State 
of Virginia. I ſhall therefore obſerve upon the 
laws of this State, i in the firſt inſtance. All law 


proceedings are here ſimplified as much as poſſi- 


ble. Special pleadings and demurrers are very 


ſeldom adopted, and never upon mere formalities. 


In all caſes (without a motion to the Court) the 
general iſſue is pleaded, and the ſpecial matter 
given in evidence with notice. The merits of the 
cauſe are not ſuffered to depend on the niceties of 
clerkſhip. No writ abates for a circumſtantial 
error; the caſe is ſet forth in the declaration as 
| E as poſſible. - If the action be a matter of 
account, the account is annexed, and copies of 
both left with the defendant ; which being. done, 
defendant muſt PSs the fame term, and the 
ow: Is then tried. 


The laws ei Britiſh debt in the State 


of Vargas, nnn the richeſt and moſt com- 
mercial 


Virginia. 


or 
3 in tt ns — — 


General _ 
ſervations 2: 
to the recove- 
ry of Britiſh 
debts, © 


(4) 


mercial State in the Union), will give the reader 
a good general idea of thoſe made (for the ſame 


r . in other States, firſt W a few gene- 


ral obſervations. 
Property is beſt ſecured, and more eaſily attain- 
able in the State of New Tort than in any other. 
In this State, the profeſſion of the law, and the 
practice of it, reſembles that of Weſtminſter-hall 
as nearly as poſſible; ſo much ſo, that a good 
practitioner in the one place would by no means 
be incompetent in the other. In Georgia and North 
Carolina, Britiſh debts are recovered with infinite 


difficulty. Such actions are difcountenanced by 


the Bench, and though not denied by the laws, are 

the ſame in effect by the delays and other impedi- 
ments thrown in the way of them. Where the 
demand 1s prior to the Treaty of Peace, the Judges 
aſſume a diſcretionary power, and it therefore 
generally falls to the ground, while later claims are 
ſo much impeded and procraſtinated, that they are 
ſeldom recovered till the end of two or three 
years, and then the debtor finds a way of making ; 
over his effects, and goes into goal for a few days, 
from whence he is at once ce liberated and exonerated, 


Tt is ſomewhat better i in South Carolina, though i in 
this State the creditor is fettered with an Inſtall- 
ment Bill and a Tender Act. It is the ſame in 

VVT 


. 23 | 
Maryland. 5. in the States of Delrure Penh. 


-_ 


—— 
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„ The Maryland Inſtallment Bil, paſſed. in 1787, directs the | 
mode of payment as follows : | 
That all debts contracted before the 1 Fr of September ; 
1786, ſhall be inſtalled, except thoſe debts comprehended in the 
Treaty of Peace between the United States and his Britannic 
- Majeſty. - - 
Tlat the propoſed inſtalments thall not exceed the term of 
| five years. , . 
That no inſtallment be made of any debt under L. 20 current 
money; but the Court may grant a ſtay of execution for any ſum 


1 leſs than L. 20, not exceeding twelve months. 


All ſums above L. a0, and under L. 80, to be inſtalled for two 
years. 25 

All ſums above L. $6; and under L. 160, for three years. 

All ſums above L. 160, and under L. 300, for four N 

All ſums above L. 500, for five years. 2 

The intereſt of the whole debt to be paid at 505 n. 

The debtor ſhall, within three months, give notice to his cre- 

8 ditor, or his agent, that he intends to inſtall his debt, and ap- 

point a time and place for that purpoſe. | 
That the debtor ſhall, on inſtallment, give good and ſufficient 
ſecurity for the debt, and on the creditor's refuſing the ſecurity, 

the ſufficiency of ſuch ſecurity is to be a * two Ma- 

| giſtrates where the debtor reſides, | 
That the creditor, on a bond given by the debtor for the pay- 

ment under inſtallment, may file the ſame with the clerk of the 
| e and on non-payment, the plaintiff, on filing an affidavit, 

may iſſue execution for the inſtallment due and intereſt ; and if, 


on return of ſuch execution, the debtor can prove a e 


the credſtor to pay all coſts of ſuch execution. 
That there ſhall lie no appeal, or writ of error, to remove any 
debt inſtalled agreeable to this act, nor any ſuperſedeas allowed. 
The Britiſh creditors, comprehended under the Treaty of 
Beace, on conſenting to the inſtallment, ſhall have the ſame be · 


nefit under the law as other creditors. 


Aliens, 
enemy maintain an action for money, or other per- 


Ads paſſed 
in Virginia. 


5) 


Vania, and New Jerſey, the debtor ſtaying in goal 85 


twenty days, and delivering up his effects, is fully 
diſcharged; which opens a door to the fraudulent 
debtor, often to the ruin of the unfortunate creditor. 
It is not quite ſo bad in the more northern States; 


but even there, if the man who goes to law for a 


Britiſh debt has the good luck to get over the 
frowns of the Bench, and the unpopularity which 
is ſure to be ſtamped upon his character, he may 
be conſidered fortunate in . judgment at 
the end of three ven. | 


Nt 


In Virginia, no alien can hold lands, nor alien 


ſonality. The lands of aliens are forfeitures to the 
State, and to an action brought by an alien, defen- 
dant may plead, That he is an alien enemy,“ 
which extinguiſhes his * in the hands of the 
* | 


Several acts were paſſed in this State during the 
war to ſequeſter Britiſh lands, ſlaves, &c. in the 


hands of commiſſioners, with direCtions for payment 


of the proceeds into the treaſury. The money ſo 
paid was declared the property of the Britiſh 
ſubject, and if uſed by the State was to be 
repaid. Depreciation began at this time, and 
large ſums of money were paid in by debtors. 

N he 


EY tr) 


The Aſſembly fende ordered all Britiſh pro- 
perty to be ſold, and the proceeds of the ſale to be 
converted into their then worth in tobacco, ſub- 
ject to the future direction of the Legiſlature ; 


which has left the queſtion of retribution extreme- 


ly problematical. In 1780, another act took away 
this permiſſion to pay into the public treaſury 


| . debts due to Britiſh ſubjects FO —— 


If a controverly ariſes between two foreigners of an, 


a nation in alliance with the United States, it is 


decided by the conſul of that nation, unleſs both 
parties chuſe to refer it to the ordinary Courts of 
| Juſtice. If one of the parties only be a foreigner, 


it is triable before the Courts of Juſtice of the 
country. If it has been inſtituted in a county 
Court, ſuch foreigner may remove it into the 
General Court, or Court of Chancery, who muſt 
determine it in preference to any other cauſe 
before them. * | 


In caſes of life and death, foreigners have 2 right 
to the A edictas Lingus. 


Public accounts are ſettled by a Board of Au- 
ditors, appointed by the General Aſſembly, from 
whoſe determination an n appeal hes to the General 
Court. 


Bills 


Public 
Accounts. 


Bills of Ex- 


change. 


Juſtices, In- 
ferior Courts, 
Proceſs, &c. 


and are by him ſigned and directed to one or other 


4 


Bills proteſted, carry in Virginia 10 per rent. 
intereſt from their date, in ſome States 15 *. 


Every State is divided into counties. In every 
county Juſtices of the Peace are appointed, nomi- 
nated by their fellows, but commiſſioned by the 

Governor ; and in ſome States they are paid (as - 
in Maryland); in others they a& without reward. 


They fit in the Inferior Courts, (which reſemble 


our Seſſions,) and have juriſdiction, both civil and 
criminal. If the queſtion be of fact, or of fact 
and law, it is referred to a Jury, who are compe- 
tent to decide on both, though they generally 
(when a point of law ariſes) refer it to the Judges 
of the Superior Courts. The Judges execute their 

proceſs by the Sheriff, the Coroner, or the Con- 

ſtable. Writs are iſſued by the Clerks of the 
ſeveral Courts, returnable from Court to Court, 


* . _ o 0 — 


* The Chamber of Commerce in New York, have adopted the 
following regulations with reſpect to bills of exchange. 
A bill on any Weſt India iſland, Newfoundland, or other foreign 


poſſeſſion in America, proteſted for non-payment, ſhall be diſ- 
charged with 10 per cent. damages, at the current exchange, 


when preſented to the drawer or indorſer. Bills on Europe, pre- 


ſented for non-payment, ſhall be diſcharged with 20 per cent. at 
the current exchange, and all bills drawn in Sterling money, 


by procurators in Europe on procurators in New York, ſhall be 


paid at the exchange current when the bill is due. 
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of the Officers above-mentioned, but uſually to 


the Sheriff 


I a perſon commits a crime under the degree 
of felony, he is bound over by a Magiſtrate to 
anſwer i it, on indictment, and ſometimes on infor- 
mation, at the next enſuing Court. A Court of 
Juſtice (entitled a Court of Inquiry) is then called, 


who may try the priſoner, by Act of Aſſembly, at 
any time not leſs than five days, nor more than 


ten. If they judge him not guilty, he is acquitted; 
if guilty, they commit him to the goal of the Ge- 
neral Court, before which he is to be tried, firſt 

by a Grand Jury of twenty-four, (of whom thir- 


teen muſt concur in opinion,) and if they find 


him guilty, he is then tried by a Jury of twelve 


men of the vicinage where the oſfence was ſup- 


poſed to have been committed, and by their ver- 


dict (which muſt be unanimous) he is acquitted 


or condemned without appeal. The Governor 
has the power of pardoning all offences, but high 

treaſon, which can only be done * the Houle of 
Aﬀembly. | | $i 


: 15 of the Peace have juriſdiction in all civil | 
matters, except ſuch a5 relate to the Courts of 
Admiralty. 


B . The 


Trial of Cri- 


mira!s. 


ſcices. 
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Superior 
Courts. 


General 
Court. 


Court of 


Appeals. 


5 


The county Court muſt conſiſt at leaſt of four 
Juſtices, who aſſemble at the Court-houſe of the 
county, on a fixed day in every month, and an 
appeal lies from their determination to the Supe- 
rior Courts, if the plaintiff's demand be to the 


amount of L. 10 Sterling, or affects the title or 


boundaries of lands. 


There are four Superior Courts; the General 


Court, Court of Chancery, Admiralty, and Ap- 


peals. The two firſt retain appeals from the coun- 


ty Courts, and have alſo original juriſdiction where 


the object purſued is of the value of L. 10 Sterling, 


or where the claim affects the title or bounda- 
ries of lands. 
gether original. 


The Admiralty juriſdiQtion is alto- | 


The General Court (the firſt in buſineſs and 


conſequence in the State, and very analogous in its 


formation to that of all other Superior Courts in 


the United States,) has five Judges, the Chancery : 
reg, and the Court of Admiralty three. | 


The Court of Apphit is compoſed of FR Judges 
of the three Superior Courts, who fit twice in the 


_ year, receive appeals in all civil caſes from each of 


the Superior Courts, and is like the judicature of 


the Lords in England, final ; but this Court 2 
* original juriſdiction. 


The 


„ 


55 


The Chancery and General Courts ſit twice in 
the year, and the latter twice for buſineſs, civil and 
criminal, and twice for criminal buſineſs only. 


Debtors unable to pay their debts, and making 
faithful delivery of their whole effects, having re- 
mained twenty days in priſon, in the common goal, 
are liberated, and their perſons for ever diſcharged 
of reſtraint for ſuch previous debts; but all after 


acquired property 1s ſubject to the power of the 


creditor, 


The Poor are ſupported by an aſſeſſment on the 


titheable perſons of the pariſh, To ſuch as are in 


part only able to ſupport themſelves, ſupplemen- 


tary aids are e given, 


— 


2 13 aſt be en either on ſpecial 


licence granted by the firſt Magiſtrate of the coun- 


ty, on proof of conſent of the parent or guardian, 
(if either party be under age), or after ſolemn pub- 


| lication on three ſeveral Sundays, at ſome place of 
religious worſhip f in the pariſhes where the parties 
reſide. The act of ſolemnization may be by the 
miniſter of any ſociety of chriſtians, who ſhall have 


been previouſly licenced for this purpoſe by the 


Court of the county. Among the Quakers, mar- 
He are : Wlemnized by their own bocieties. 


Debtors. 


Paupers. 


Marriages. 
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Foreigners 
aturalized. 


Conveyances, 
c. 


Slaves, Lands, 
&c. 


K 2 


( 
A foreigner of any nation (not in open war with 
them) becomes naturalized by a reſidence in the 
State, and taking an oath of fidelity; and he 
thereupon acquires almoſt every right of a native 
ine. 5 


Conveyances of land muſt be regiſtered in the 
Court of the county wherein they lie, or in the 
General Court, elſe they are void as to creditors 
and ſubſequent purchaſers; and in ſuch convey- 
ances there muſt be no interlineations, and the 
ſubſcribing witneſſes muſt attend at the time of 


regiſtering, 


Slaves paſs by deſcent, as lands do. Where the 
deſcent is from a parent, the heir is bound to pay 
an equal ſhare of their value in money to each of 
his brothers and ſiſters. Slaves and lands were 
both formerly entailable, but by the preſent law of 
this State, (and I believe by that of moſt, if not all 
the other States,) what our books conſtrue an eſtate 
tail is conſidered as an abſolute eſtate in fee ſimple. 
The fame act has removed a thouſand legal diffi- 


culties, and done away many of the ſober follies 


of the common law. They have neither fines nor 
recoveries, and real actions are not in uſe; the title 
to lands being tried by ejectment, treſpaſs, or re- 
plevyn. N 


Gaming 
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Gba Abt. are void, and money paid in dil. . 
charge of them (above 408.) may be recovered 


back at any time within three months, ir in an action 
for money had and received. i 


Formerly, oy an individual wiſhed to obtain 


a portion of unappropriated lands, he was to locate 


and ſurvey it by a public officer appointed for that 
purpoſe. _ Its breadth was to bear a certain propor- 
tion to its length. The grant was to be executed 
by the Governor, and the lands were to be im- 


Locating 
lands. 


2 proved in a certain manner, within a given time. 


From theſe regulations, there reſulted to the State 
a ſole and excluſive power of taking cohveyances 
of the Indian right of ſoil. The State, or Crown, 


| afterwards made general purchaſes of the Indians 


from time to time, and the Governor parcelled 


them out by ſpecial grants. Grants unaccompa- 


nied by their proper legal ſolemnities, were re- 
5 gularly ſet. aſh de by 15 facias, or by bill in Chan- 


cery. 


The tmode 1 is now nearly the rake s a8 before the | 


Revolution. An individual wiſhing to appropriate 
lands, pays to the public Treaſurer a proportion- 


able ſum, and then carries the Treafurer's receipt 
to the Auditors of Public Accounts, who thereupon 


debit the Treaſurer with the ſum, and order the 


Regiſter of the Land Office to give the party a 
van 


— — 20 * 
Dee 
»4 — % 
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Benefit of 
Clergy. 


New Trial. 


Attainder. 


Uſury. 


(4) 


warrant for his land. With this warrant. bn 


the Regiſter, he goes to the Surveyor of the coun- 


ty where the land lies, has it laid off by the Sur- 


veyor, who gives him its exact deſcription, in the 
form of a certificate, which certificate he returns 


to the Land Office, when the grant is immediately 


made out and ſigned by the Governor. This veſts 
in him an abſolute eſtate in fee ſimple. 


Where the verdict is againſt the defendant, the 


: Court may, in mer diſcretion, grant or oeny a 


new trial, 


Attainder cauſes neither corruption of blood, 


nor forfeiture of dower. 


The benefit or privilege of Clergy 18 aboliſhed, 


The laws againſt Uſury are in force i in Virgi- 


nia, but not in Pennſylvania, and ſome other 
States. They are certainly not in practice. 


Many of the laws which were in force during 
the Monarchy being merely applicable to the Su- 
perintendant Government of Great Britain, and 
inculcating principles inconſiſtent with republi- 
caniſm ; it is ſaid to be in contemplation of Con- 

| greſs to form one general plan or body of laws, 

making 


. 15 by 
N waking 6 common law of England the baſis of 


the work; but whether they will reduce it to a 
text, or hw it to be collected from the uſual 


monuments of it, (ſays Jefferſon), or which would 


be the beſt and ſafeſt method, is matter both of | 


doubt and ny 


** 
* 


* See J eferſon” 3 Notes on Virginia and. the Laws of the : Ste 
in two vols. Tolls. a 
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zd Burr. Rep. 
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The Kite and 
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CH AP. be 


Of the Juriſdiction of the Courts of Weftminſter-hall 


over thoſe of the Britiſh Nanda and Provinces; 
and of the Stile and FJuriſdiction of the Courts 
of the United States. 1 5 


HE Court of King's Bench can ſend a Writ 
of Habeas Corpus to the Plantations. 


But notwithſtanding this power, where they can- 
not judge of the cauſe, or give relief upon it, they 
would not interpoſe. Therefore, on impriſonment = 


in the Plantations, Lord Mansfield ſaid he had 
known complaints to the King in Council, and or- 


ders to bail or diſcharge ; but he did not remem- 
ber any application for a writ of Habeas Corpus. 


Let caſes have formerly happened of perſons ille- 


gally ſent from hence and detained there, where a 
writ of Habeas Corpus out of the King's Bench in 
England, would be the moſt proper and effeftual 
remedy. 


Upon a proper caſe, writs of Mandamus, Probi- 
bition, Habeas Corpus, and Certiorari, may iſſue to 
| | every 


To. 

every part of the dominions of the Crown of Eng- 

land: There is no doubt as to the power of the 

Court; the only queſtion 1s as to the propriety. 
The reſpective Acts of Aſſembly for eſtabliſhing 

Courts of King's Bench and Common Pleas, in the 


iſlands of St Chriſtopher and Nevis, reſerve the ju- 


8 riſdiction of the Court of King's Bench in England. 
Lord Mansfield ſaid in the caſe of Mo/fyn and 


3 a 


7. Com 


Id. 855. 6. 


. Ren. 


20. Calvin's 
Caſe, Vaugh. 


R. 290. 


Fabrigas, ** Wherever there is a queſtion between 


two Britiſh Provinces. in America, it muſt be 
tried in England.“ 8 


The Judges of the Courts in England determine 


all caſes that ariſe in the Plantations, &c. and they 


muſt inform themſelves by having the law ſtated 
to them. Yet there may be ſome caſes abroad 
_ which may not be fit to be tried here. 


See further upon this. ſubject, the trial of 


Moſtyn and Fabrigas throughout. Salk. Rep. 


411. 666. 4. Mod. R. 222. 2. P. Williams, 


75. 6. Vaughan, R. 290. 402. 2. Lord Ray- 


mond, 1447. 8. Spirit of Laws, B. 21. Ch. 17. 


In Shower's Parl. Caſes, 30-31. in the caſe of 
Dutton and Howel, it is ſaid, Though a matter 


„ may juſtify a Governor for an act done in his 


401. 2. 


Id. Snow. Parl. 


C. 30. 33. 
1. Atkyns 543. 


4. 
Zo 
107. 8. 


government, which would not juſtify him for 
V7: 8 "te 


589. 
kit. c. 


I 


ce the ſame act done in England; yet the Gover- 

* nor muſt ſhew that he has purſued the rules of 

law in that place, or in caſe of no poſitive laws, 

*© the rules of natural juſtice; for either the com- 
mon law or new inſtituted laws, or natural equi- 
© ty, muſt be the nus in thoſs places.” 


Lord C.J. de If any country, in which torture and baniſhment 
Grey in Moſ- ; Was | 
tyn and Fabri- are the law, ſhould come into the poſſeſſion of Great 


gas, 60. Britain, theſe puniſhments fall of courſe. 


i I lache United States, the ſtile of the Courts of 
Juſtice, and the extent of their juriſdiction, differ 
conſiderably. In ſome States, they have what is 
called the General Court, inveſted with powers 
equal to thoſe of the Court of King's Bench in 
England. In others, they have Courts ſtiled the 

Courts of King's Bench and Common Pleas, (exer- 
ciſing both civil and criminal juriſdiction,) and 
there are ſome colonies in the Weſt Indies in 

/ - which pleas of the Crown are cognizable by a Grand : 

SgGeſſions, and civil matters by a diſtin& Court, called 
the Common Pleas. In ſome of the United States, 
(as in the Carolinas, Virginia, Maryland, Connec- 
ticut, and New Hampſhire), they have Courts in 
each county, which decide queſtions of property 

0 to a large amount; but with an appeal to the Su- 

I | perior Court, which decides matters in the firſt 


f inſtance (uſually where che demand i 18 not leſs than 
77 © Wh 100) 


— — ———ẽ— — 
2 


1 ) 


"th 000 that ercerd the juriſdiction of the county 
Courts: In others (as in Pennſylvania, New York, 


New Jerſey, and Maſſachuſetts), the Judges of the 
Superior Courts take their reſpective circuits thro? 


the States twice in the year. In ſome of the States 


there are Courts of Chancery, (as in Carolina, 
Virginia, New Jerſey, and New Vork), in others 


not; but the Judges are inveſted with powers of 
equitizing, ſimilar to thoſe of a Chancellor. From 
the deciſions of the Chancery, the uſual appeal is 
to the enen and Council. 


Frcs the divides of this Gare in the Britiſh 


_ Provinces and the Weſt Indies, an appeal lies to 
the King in Council in England, to whom the pro- 
ceedings muſt be tranſmitted, and the party ap- 
N pealing muſt proceed within a * after the en 


18 allowed. 


But 2 cauſe cannot be tranſmitted Sn difficul- 


ty, but muſt be determined one way or Other; 7 


A writ of error Bee" to reverſe: a judgment in 


8 n dominion belonging. to England. 
© The Common Law is eſtabliſhed in the provin- 
ces of Nova Scotia and New Brunſwick ; and by 
the 14th George III. c. 38. the Criminal Law of 
. England (in. Canada alfo,) noe matters of pro- 


= perty 


Appeal. 


2d Lord 


| Raym. 144 7. 


Id. 1448. 


Vaugh. R. 290. 
402. 

Show. Parl. 
Caſes, 33. 


Nova Scotia, 
New Brunſ- 
wick, & Ca- 
nada. 


A | - 
in Canada. 


620 


perty and all civil rights are (in the ne pro- 
vince) determined by the laws of France % 


In Canada they have no Houſe of Repreſenta- 
tives, but the above-mentioned act empowers the 
Governor and Legiſlative Council to make laws 


(entitled Ordinances), but they cannot impoſe taxes, 


Of Nova Sco- 
tia and New 
Brunſwick. 


that power reſting with the Britiſh Parliament. 


The form of enden in Nova Scotia is 
copied from that of England. The Governor 
(who is appointed in England) repreſents the So- 


vereign, whoſe aflent is neceſſary to conſtitute a 


" 4 
law. He nominates a Council, analogous to our 


Houſe of Lords, and the Repreſentatiyes of the 
People are choſen from the Freeholders and Bur- 


of the river St Laurence. Great Britain, wiſely 


geſſes of the counties, like the Commons of Eng- 
land. 


The Governor's power formerly extended not 


only over the Peninſula, but alſo to the Iſland of 
Cape Breton, and to that tract of country which . 


reaches from the Bay of Fundy to the ſouth ſhore 


en 


— — — — PIO. >: fee YI 
"at 'S ©, 


* It is expected the common law of England will ſhortly be in- 
troduced in Canada the ſame as in the other provinces, in lieu * 


that vague, indeterminate, capricious, tyrannical, and execrable 
ſyſtem of juriſprudence that at preſent prevails there. 


£90] 


conſidering the | inconveniency reſulting from the 
_ diſtance of the Courts of Law, and Houſes of Le- 
giſlation, has ſince divided this Province into two 
diſtinct Governments, and given to the latter (now 
denominated New Brunſwick) the ſame W 


and laws. 


The mode of practice in the Courts of both 
theſe Provinces are, as near as poſſible, ſimilar to 
thoſe of Weſtminſter-hall. 

The Common Law of England ſeems to have United States, 
been adopted by general conſent throughout the 
whole United States, under the modification of 
the Municipal Law, diſtin& and peculiar to each, 
except where a difference of condition and local 
circumſtances have made them unneceſſary and in- 
applicable. The adoption of the Statute Law is ge- 
nerally throughout the ſtates extended to the reign 
of King James, and all acts previous to that pe- 
riod; but not to ſubſequent ftatutes, (unleſs particu- 
larly named or recognized by the Legiſlature of 

the country,) whoſe acts and ordinances, during 
the monarchy, are digeſted into codes, which, 
with the Municipal Law, forms the preſent ſyſtem 
of juriſprudence throughout the United States. 


CHAP. 


Spirit of Laws 
B. 21. c. 17. 


Ibid. 


( 22 ) 


CHAP. II. 


Of the Commercial Regulations to which the United 
States were ſubjefted before the Revolution, with 
uch Alterations as have ſince taken place. IP 


T is a fundamental law of Europe, that all com- 
merce with a foreign colony ſhall be regarded 
as a mere monopoly, puniſhable by the laws of 
the country; and in this caſe we are not to be di- 
rected by the laws and precedents of the antients 
which are not applicable. It is likewiſe eſtabliſhed, 
that a commerce eſtabliſhed between the mother 
countries does not include a permiſſion to trade 
in the colonies, for theſe always continue in a 
ſtate of — 4 


The diſadvantage of a on that loſes the li- 


| berty of commerce 1s compenſated by the protec- 


tion of the mother country. . 


When . foreign commerce with a colony is 
prohibited, it is not lawful to trade in its ſeas. 
Nations (who are, with reſpect to the univerſe, 
what individuals are in a ſtate,) like theſe are go- 


verned by the law of nature, and by particular 
laws 


(2) 


laws of their own making. One nation may re- 
ſign to another the ſea as well as the land. 


_. oy 4th Geo. UI. c. 1 5. § 33. 4. Foreign vel. 
ſels found at anchor, or hovering within two 
leagues of the ſhore of any Britiſh American do- 


minion, and not departing (unleſs diſtreſſed) in 


_ forty-eight hours after notice, were liable to be for- 
feited, together with the goods, except French 


4th Geo. III. 


c. 15. i 33-4. 
See alſo y 35. 


veſſels fiſhing on the coaſt of N ewfoundland be- 


tween the limits e by treaty *. 


The ſtatute I «th Car. II. c. 7. enadts, That no 


commodity of the growth, production, or manu- 


facture of Europe ſhall be imported into any land, 


iſland, plantation, colony, territory, or place to his 
| Majeſty belonging, but what ſhall be ſhipped in 


15th Car. II. 
0. 


England, Wales, or Berwick, and in Engliſh built 0 


ſhipping ; whereof the maſter and three-fourths of 
the manning (at leaſt) to be Engliſh, under the 
forfeiture of ſhip and Cargo. 


By 7th c. 8. W. 1 1. 2. No goods or 
_ merchandiſe ſhall be imported into, or exported 


e See Blackſtone's Commentaries, 418. and the ſtatute of 21ſt 
Geo. III. c. 11. which allows Britiſh merchant veſfels to be 5 
ns by s Wee ente I ſeamen. | 


7. & 8. Will. 
lil. c. 22. 92. 


| 
1 
| 


1 (-.-48 3 


out of, any colony or plantation, but in ſhips built 
in England, Ireland, or the colonies, (except prize 
ſhips legally condemned, 2oth Geo. II. c. 45. § 9.) 
and wholly owned by the people thereof, or any 
of them, under forfeiture of ſhip and goods. But, 
x;3th Geo. III. by the 13th Geo. III. c. 26. a foreigner may pur- 
Te: chaſe a ſhare in a Britiſh ſhip, with the conſent in 
writing of the owners, of three-fourth parts in va- 
lue, at leaſt indorſed on the certificate of the regi- 
{ter before two witneſſes, otherwiſe the contract to 


be void. 


e e 9 _ 


\ 


PPP 


ws . F 5 * 
1 . * 


ne 


165 $0 Dew) TE. By 15th Geo. II. c. 31. $ 1. © No ſhip or veſſel 
% required (by 7th c. 8. W. III. c. 22. and 5th 

« Ann. c. 8.) to be regiſtered, and carrying goods, 

| * &c. to or from any of his Majeſty's plantations in 

| « America, or to or from one plantation to ano- 

cc ther, ſhall be permitted to trade, or be deemed 

cc qualified for that purpoſe, within the intent of 5 

< the ſaid acts, until the maſter or perſon having 

f | „charge of the ſaid ſhip or veſſel, ſhall upon oath 

| 5 (or in caſe of a Quaker, upon affirmation) be- 

cc fore the Governor or Collector of the Cuſtoms, 

* where the ſame ſhall ariſe, give a juſt and true 

[ & account of the name and burth n thereof, and 

1 | of the place from whence ſhe came, and of the 

; | | & other particulars, according to the form of the 7 

7 | & oath ſet forth in the act, under the forfeiture | 


Wits. 6:30 the ſaid act mentioned. my ons z 
| N 5 ” oy 
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\ 


Dy 3d and ath Ann c. 8.3 zth Geo. J. gens 3d 


Geo. II. c. 12. 4th Geo. III. c. 15. and 19. gth e 
Geo. III. c. 28. © Horſes, victuals, and linen cloth 
from Ireland; ſalt from any part of Europe; 
wines of the growth of Madeira, and of any of 


the Weſtern Iſlands ; and goods neceſſary for the 


fiſhery from Jerſey or Guernſey, may be im- 


ported directly into the Briaih Colonies in 


T America.” And, 


By the AQ of Unian, ( 5th Ann, c. 8. article 4.) 


cc 
C6 


cc 


= 


£6 


CC 


All the ſubjects of the united kingdoms of Great 
Britain, thall have full freedom and intercourſe 
of trade and navigation to and from any part or 


place within the ſaid united kingdom, and the 


dominions and plantations thereunto belong- 


ing. Alfo, 


; By the 20th 5 TH. 8 6 Any goods which 


ce 
cc 
* 


5 


may be imported from Britiſh America, &c. 
to Great Britain, may be imported directly to 


Ireland, and exported from thence, if the Iriſh 


Par lament impoſes the ſame duties as are paid 
<ul Great Britain,” 


4 


Some American produc: was Pe, ermitted to be car- 


ried directly to a foreign market, voi bein 85 fl 
W to Great Britain. 


D -.:— ors 


ath Ann. c. 8. 
a Ged. I. 
F. K. 


5th Ann. c. 8. 


20th Geo. III. 
C. 10. 


* Sr —_— " — 
6— . oh EVES: 


12th Geo. | TI. 


c. 30. 


15th Geo. II. 


e 33. . 5. 


18th Geo. III. 
c. 45. 3. 


. 3d Geo. II. c. 


28, &c. 


( 26 ) 


For, Any veſſel built in Great Britain, and 
<. navigated according to law, and belonging to 
* any of his Majeſty's ſubjects of which the major 
“part ſhall be reſiding in Great Britain, and the 


© reſidue in Great Britain, or in ſome of his 
© Majeſty's Sugar Colonies in America, may load 


* ſugars of the growth of the ſaid Colonies, or 
< any of them, and carry the ſame from thence 
* to any part of Europe, under certain reſtrictions 
ce and regulations.” See the 12th Geo. II. c. 30. 
extended to all ſhips belonging to Great Britain 
by 15th Geo. II. c. 33. § 5. The act of the 12th 
Geo. II. c. 30. was continued down from time to 
time, and by 18th Geo. III. c. 45. § 3. is conti- 
nued to September 178 5, &c. 


And before the Revolution, © Any veſſel be- 
“ longing to his Majeſty's ſubjeQs reſiding in 
«© Great Britain, and navigated according to law, 
might load rice in North Carolina, South Ca- 
„ rolina, Georgia, Eaſt and Weſt Florida, and 
* carry the ſame directly to any part of Europe, 
« ſouthward of Cape Finiſterre, without carrying 
ce the fame to any other Plantation, or to Great 


Britain, under certain regulations.” See 3d 


Geo. II. c. 28. $th Geo. II. c. 19. 5th Geo. III. 
c. 45. § 19. 10th Geo. III. c. 31. wed Geo. III. 


c. 39. 
All 


(2) 


All the produce. of the Britiſh American Planta- 
tions, was divided into enumerated and non-enu- 
merated articles. The enumerated articles were 
thoſe particularly named in 12th Car. II. c. 18. 
§ 18. 19. 15th Car. II. c. 7. $ 9. 22d and 23d 


Car. II. c. 26. § 10, 11, 12, 13. 7th and 8th W. III. 


c. 22. zd and 4th Ann, c. 5. $. 12. 3d and 4th 
Ann, c. 10. 8th Geo, I. c. 15. $ 24. 8th Geo. I. c. 
18. § 22. which enumerated aricles are ſugar, cot- 
ton, wool, tobacco, indigo, ginger, dying woods, rice, 
molaſſes, furs, and copper ore of the Plantations; 
tar, pitch, turpentine, maſts, yards, bowſprits, cof- 


fee, pimento, cocoa-nuts, whale fins, raw filk, hides 


and ſkins, pot and pearl aſhes of America; and all 
thoſe articles before the Union muſt have been 
55 brought to England only; after the 5th Ann, c. 
3. art. 4. to Great Britain only; and ſince the 2oth 


Geo. III. c. 10. they muſt be brought to Great 


Britain or Ireland, except that ſugars may be car- 
ried directly to any foreign port, under the reſtric- 
tions of 12th Geo. II. c. 30.; and that, before the 


Civil War, rice might have been carried to the 
ſouthward of Cape Finiſterre, under the acts 3d 


Geo. II. c. 28. &c. 


+ 


The 3 articles are thoſe which the 


ſeveral afts regarding the Colonies do not ſpecify. 


By 
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seh Geo. III. 


c. 49. 41>. © 


"C #7) 


By 4th Geo. III. c. 15. § 28. 5th Geo. III. c. 
45. § 22. 6th Geo. III. c. 52. § 30. 7th Geo. III. 
c. 2. gth Geo. III. c. 18. §S 3. The non-enumerat- 
ed articles might be carried to any part of Europe to 
the ſouthward of Cape Finiſterre, to any of the 
Britiſh Colonies in America, to any port of Spain 
within the Bay of Biſcay, to Ireland, and to Jer- 
ſey or Guernſey (except rum to thoſe two laſt men- 
tioned iſlands) as well as to Great Britain. 


Such lumber as is ſpecified in 8th Geo. I. c. 12. 
§ 2. might be carried to any of the Britiſh Colo- 
nies in America, to any place in America, Africa, 
or Aſia, to Ireland, the Madeiras, the Azores, 
and to any part of Europe to the ſouthward of 
Cape Finiſterre ; and iron might be carried to any 
Britiſh Colony in America; to any place in Ame- 


rica, Africa, or Aſia; and to Ireland, as well as to 
Great Britain, to which place only all the above 


articles muſt have been formerly imported. But 
ſince the Union of England and Scotland, and the 
making the 20th Geo. III. c. 10. with reſpe& to 
Ireland, the Scotch and Iriſh are entitled to the 
ſame free trade and navigation to and from Bri- 
tiſh America, as the Engliſh have. 


Several free ports were alſo opened in two Britifh 
iſlands in the Welt Indies; for by 6th Geo. III. 


© 


(28) 


c. 49. § 1. Live cattle, and all manner of goods 
„ and commodities, the growth or produce of any 
„ Colony or Plantation in America, not under the 
C dominion of his Majeſty, his heirs and ſucceſ- 
« ſors, except tobacco, might be imported into 
Prince Rupert's Bay, and Roſeau in the iſland 
of Dominica, from any foreign Colony or Plan- 
& tation in America, in any foreign ſloop, ſchooner, 
or other veſſel whatſoever, not having more 
% than one deck,“ (expired as to Dominica).— 
And by ſect. 2. Live cattle, and all manner of 
goods and commodities, the growth or produce 
of any Colony or Plantation in America, not 
under the dominion of his Majeſty, his heirs and 
* ſucceſſors, except ſugars, coffee, pimento, gin- 
ger, molaſſes, and tobacco, may, in like man- 
< ner, be imported into Kingſton, Savanna la Mar, 
Montego Bay, and Saint Lucea, in the iſland of 
Jamaica, from any foreign Colony or Plantation 
in America, in any foreign ſloop, ſchooner, or W 
c other veſſel whatſoever, not having more aA | 
6c one deck.” „ „ | . 


This Ac was continued 104 Ae by the r3th Geo. II. 


3 3th George III. c. 73. But by 14th George III. c. 2 bh | 
41. and 21ſt George III. c. 29. it is continued, as NN W. 


to os 88 only. until November 1787, &c. c. 29. 
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23d Geo. I. 


c. 26. 


Ibid, c. 39. 


5 

By 23d Geo. III. c. 26. ſo much of the 16th Geo. 
II. c. 5. (as prohibits all trade and intercourſe 
ee with the Thirteen Colonies, in the act named 
© during the continuance of the rebellion within 
the ſaid Colonies reſpectively, &c.) and alſo ſo 
« much of the 17th Geo. III. c. 7. (as enables the 


© Commutſhoners for executing the office of Lord 


% High Admiral of Great Britain, to grant com- 
© miſſions to the commanders of private ſhips of 
% war and veſſels employed in trade, or retained in 
* his Majeſty's ſervice, to take, and make prize of 
„ all ſuch ſhips and veſſels, and their cargoes, as 
“ are therein mentioned, for a limited time) ſo far 
& as ſuch Acts extend to prohibit trade and inter- 
< courſe with the territories now compoſing the 
«© United States of America, or to authorife any 
< hoſtilities againſt the perſons or properties of the 
e ſubjects and citizens of the ſaid United States, 
after the reſpective periods ſet forth in his Ma- 
5 jeſty's Proclamation, for the ceſſation of hoſtili- 
< ties between Great Britain and the United States 
“ of America, bearing date the 14th day of 


IS. 4, 


Lay 


* 


66 February 75 37 4 are en 5 


5 By the 23d Geo. III. c. 39. No manifeſt, certi- 
& ficate, or other document, is required for any ſhip 


& or veſſel belonging to the United States ne. 1 


e rica, arriving from thence, at, or clear 8 out 
5 Tromy any port in this kingdom, for any place 
bus within 


. 66 


having the charge of ſuch ſhip, that the goods 
for which ſuch certificate is required, were duly 
8 landed by him within the faid United States. 


6 
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cc 


cc 
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cc 
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(3 ) 


within the faid United States, excepting ſuch 

bonds as are required, duly to export, and not 
to reland any goods entitled to a drawback or 
bounty, or which are prohibited to be uſed or 
worn in this kingdom.—Which bond may be 
diſcharged upon a certificate under the hands 
and ſeals of any officers appointed by the United 


States for that purpoſe; and where no ſuch of- 
e ficer is appointed, then the bond may be diſ- 


+" "< 


charged upon a certificate under the hand and 
ſeal of any Magiſtrate of the ſaid United States, 


_ certifying that there is no ſuch officer at ſuch 


place ; and that oath hath been made before 
ſuch Magiſtrate, by the maſter, or other perſon 


6. A0 his Majeſty i in Council may, by orders 


publiſhed from time to time, give ſuch direc- 


tions, and make ſuch regulations, with reſpect : 
to duties, drawbacks, or otherwiſe, for carrying 
the trade between the territories of Great Britain 
and thoſe of the United States, as to his Majeſ- 


ty in Council ſhall appear moſt expedient and 


falutary.” 


T he af, and the powers and authorities thereby 


given to Dis M99. and all orders publiſhed in 
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conſequence thereof, were in force until the 20th 


/ 


December 178 35 and no o longer. 


Orders of the King in Council relative to the 


Trade between the Subjects of his Majeſty's 
Dominions and the Inhabitants of the United 
States of America, made in purſuance of the 
powers given to his Majeſty by 23d George 
III. | | 


At the Court of St James's, the r4th May 178 3. 
P R E S E N T, 
The KiNG' 8 Moſt Excellent Majeſty 


WHEREA S, by an 48 of Fee pad this 
Seſſion, entitled, An Act for preventing certain 


„ inſtrumenis From being required from ſhips belong- 


« ing to the United States of America, and to give to 
&* his Majeſty, for a limited time, certain powers 


for the better carrying on trade and commerce be- 


„ tween the ſubjetts of his Majeſty's dominions, and 
e the inhabitants of the ſaid United States,” it is 


(enter alia enacted, 7. hat during the continuance 


of. 


. 
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of the ſaid Act, it ſhall and may be lawful for bis 


Majeſty in Council, by order or orders to be iſſued and 
publiſhed from time to time, to give ſuch directions, 


and to make ſuch regulations with reſpect to duties, 


drawbacks, or otherwiſe, for carrying on the trade 


and commerce between the people and territories be- 
longing to the Crown of Great Britain and people and 
territories of the ſaid United States, as to his Majeſty 


in Council ſhall appear moſt expedient and ſalutary ; 
any law, uſage, or cuſtom to the contrary notwith- 


ftanding. His Majeſty doth therefore, by and with 


the advice of his Privy Council, hereby order and 
direct, That any oil, or any unmanufafured goods or 


merchandiſes, being the growth or production of any 


of the territories of the ſaid United States of America, 
may (until further order) be imported directiy from 
thence into any of the ports of this kingdom, either 


in Britiſh or American ſhips by ' Britiſh ſubjefts, or 
by any of the people inhabiting in and belonging to the 


ſaid United States, or any of them ; and ſuch goods 


br merchandiſe ſhall and may be entered and landed 
in any port in this kingdom, upon payment of the ſame 
duties as the like fort of goods or merchandiſe are, or 

may be ſubject and liable to, if imported by Britiſh 


ſubjefts in Britiſh ſhips from any Britiſh Iſland or 


Plantation in America, and no other; notwith/tand- 


ing ſuch goods or merchandiſe, or the ſhips in which 
the ſame may be brought, may be accompanied with. 


the certificates or other documents heretofore required 


E by 
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by law. And it is hereby further ordered and di- 
refed, That there ſhall be the ſame drawbacks, ex- 
emptions, and bounties on merchandiſes and goods ex- 
ported from Great, Britain into. the territorics of the 
ſaid United States of America, or an y of them, as are 
allowed upon the exportation of the like goods and 


" merchandiſe io any of the I/lands, Plantations, or Co- 


lonies belonging to the Crown of Great Britain in 
America. And it is hereby further ordered and di- 
refed, That all American ſhips and veſſels which 


ſhall have voluntarily come into any port of Great 


Britain ſince the 20th of January 1783, ſhall be ad- 
mitted to an entry; and, after ſuch entry made, ſhall 
be entitled, together with the goods and merchandiſes 
on board the ſame ſhips: and veſſels, to the full benefit | 


"ef this order. And the Right Honourable the Lordi : 


Commiſſioners of his Majefty's Treaſury, and the 
Lords Commiſſioners of the Admiralty, are to give the 
neceſſary directions herein, as to them may reſpedtive- 


W. FAWKENER.. 


At 
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At the Court at St James 8, the 6th of Tune 178 3. 
'P R E 8 EN T, ü 
The King's | moſt Eeolen Majeſty in Council, 


' WHEREAS, by an 4 of Parliament paſſed this 
Seſſion, entitled, An Act for preventing certain 
Th inftruments from being required from ſhips belon ts 
- ing to the United States of America, and to give 
e to his Majeſty, for a limited time, certain powers 
« for the better carrying on trade and commerce 
e between the ſubjects of his Majeſty s dominions, 
„ and the inhabitants of the ſaid United States,” it 
is amon 22 other things enacted, That during the con- 
 tinuance of the ſaid Act, it ſhall and may be lawful 
for his Majeſty in Council, by order or orders to be 
iſſued and publiſhed from time to time, to give ſuch 
regulations with reſpect to duties, drawbacks, or 
otherwiſe, for carrying on the trade and commerce be. 
tween the people and terr:tories belonging to the Crown 
of Great Britain, and the people and territories {if the 
ſaid United States, as to his Majeſty in Council ſhalt 
appear moſt expedient and ſalutary ; any law, uſage, | 
or cuſtom tothe contrary notwith/tanding : His Majeſty 
doth the erefore, by and with the advice of his Privy 
Council, hereby order and direct, That pitch, tar, 
turpentine, indigo, maſts, yards, and bowſprits, being 
the growth or production of any of the United States 


(£3653: 


| of America, may (until further order) be imported 
| directly from thence into any of the ports of this Ring- 
| dom, either in Britiſh or American ſhips, by Britiſh 
| ſubjefis, er by any of the people inhabiting in and be- 
[ longing to the ſaid United States, or any of them ; and 
8 that the Articles above recited ſhall and may be entered 
| 
| 
| 


and landed in any port of this Kingdom, upon pay- 
ment of the ſame duties as the ſame are or may be ſub- 
jet and liable to, if imported by Britiſh ſubjects in 
Britiſh ſhips, from any Britiſh Iſland: or Plantation 
in America, and no other, notwithſtanding ſuch pitch, 

5 rar, turpentine, indigo, maſts, yards, and bowſprits, or 
13 Ihe ſhips in which the ſame may be brought, may not 
[| 4 be accompanied with the certificates or other documents 


| f 1 heretefore required by law: And his Majeſty is here- 
[| | by further pleaſed, by and with the advice aforeſaid, to 
1 order and direct, That any tobacco, being the growth 


| | or producteon of any of the territories of the ſaid 
11 United States of America, may likewiſe ( until further 
order) be imported directly from thence, in manner 
above-mentioned, and may be landed in this Kingdom, 
1 | ad up) the importer's paying down in ready money 
x the duty commonly called the Old Subfidy, ſuch tobacco 
5 1 be wware-houſed under his Majeſty's locks, upon | 
the importer's own bond for payment of all the further 
duties due for ſuch tobacco, within the time limited b * 
law, according to the net weight and quantity of ſuch 

| tobacco at the time it ſhall be ſo landed, with the 
„ fame allowances for the pa . of ſuch further du- 
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lies, and under the like reſtrictions and regulations in 
all other reſpects, not altered by this order, as ſuch 
tobacco is and may be ware-houſed, by virtue of any 
Act or Ach of Parliament in force And the Right - 

| Honourable the Lords Commiſſioners of his Majeſty's _ 
| Treaſury, and the Lords Commiſſioners of the Admi- 
ralty, are to give the neceſſary directions herein, as to 

| n may: en W r | 


STEPH. COTTRELL. 


At the Court at st James 6, the 2d of July 1783. 
'P R ES E N 25 
T he Kine” 8 Moſt Excellent Majeſty in Council. 


WHERE E4 S, by an 4 4 of n paſſed this 
Seffron, entitled, An Act for preventing certain 
„ ' inſtruments from being required from ſhips belong- 
ing to the United States of America, and to give to 
« his M ajeſty, for a limited time, certain powers 
& for the better carrying on trade and commerce be- 
&. tween the fubjetts of his Majeſty's dominions, and 
« the inhabitants of the ſaid United States, it is 
among other thin gs enacled, That during the con- 

tinuance 


6. 3 ) | 


tinuance”"of the ſaid Act, it ſhall and may be lawful _ 
for. his Majeſty in Council, by order or orders to be 
iſſued and publiſhed from time to time, to give ſuch di- 
rections, and to make. ſuch regulations with reſpect to 
duties, drawbacks, or otherwiſe, for carrying on the 
trade and commerce between the people and territories 
belonging to the Crown of Great Britain, and the peo- 
ple and territories of the ſaid United States, as to his 
Majeſty in Council ſhall appear moft expedient and 
ſalutary any law, uſage, or cuſtom to the contrary 
| notwithſtanding: His Majeſty doth therefore, with the 
[ advice of his Privy Council, hereby order and direct, 
| That pitch, tar, turpentine, hemp, flax, maits, 
ER + yards, bowſprits, ſtaves, heading, boards, timber, 
wi ſhingles, and all other ſpecies of lumber, horſes, 
Wi { nueat cattle, ſheep, hogs, poultry, and all other 
| | ſpecies of live ſtock, and live proviſions, peas, 
| beans, potatoes, wheat, flour, bread, biſcuit, rice, 
g oats, barley, and all other ſpecies of grain, being 
the growth or production of the United States of 
2 America, may (until further order ) be imported by. 
Hritiſb ſubjedts, and navigated according. to law, 
** fęrom any port of the United States of America to any 
* of bis Majeſty's Weſt Lidia Iſlands ; and that rum, 
TR ſugar, molaſſes, coffee, cocoa nuts, ginger, and 
| | i pimento, may (until further order be exported by 
Britiſh ſubjefts in Britiſh built ſhips, owned by his 
Magjeſty's ſubjects, and navigated according to law, 
ram any of his Majs/ty's Weſt India lands to any 
| 5 port 
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part or FI within the feid United Gi; pon pay- 
ment of the ſame duties on exportation, and ſubject to 
the like rules, regulations, ſecurities, and reſtrictions, 
as the ſame articles by law are or may be ſubject and 
liable to, if exported to any Britiſh Colony or Planta- 
tion in America.—And the Right Honourable the 
Lords Commiſſioners of his Majefty's Treaſury, and 
the Lords Commiſſioners of the Admiralty, are to give 
the neceſſary directions herein, as to them = _ 


tively e 


STEPH. COTTR ELL. 


Under this title, the Editor begs leave to refer 
the Reader to a late publication, entitled, The 
Laws of New-York, in force againſt the a8 0 
< liſts, and affecting the trade of Great Britain; “ 
at the ſame time obſerving, that the United States 
having reſpectively complied with the requiſition 
of Congreſs in the ſubjoined Letter, many of 
thoſe laws that militated againſt the claims of the 
5 creditor are now repealed; in conſequence of 
which, matters of account are now become more 
open to inveſtigation, and the payment of debts 
conſequently 1 more eaſily attainable, 3 
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fairly made. 
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The following Circular Letter has been tranſmitted | 
by the United States in Congreſs afenblea, 10 the 
Governors of the  reſpettive Stater. | 


8 I R, | | 

UR ſecretary for foreign affairs ha tranſmit- . 

ted to you copies of a letter to him from 

our Miniſter at the Court of London, of the 4th 

day of March 1786, and of the papers mentioned 
to have been e in it. 


We have 1 and diſpaſſionately exa- 
mined and conſidered the ſeveral facts and matters 
urged by Britain as infractions of the Treaty of 
Peace on the part of America, and we. regret that 
in ſome of the States too little attention appears to 
have been paid to the public faith Pedsed vx.0 that 


Treaty. 


Not only the obvious dictates of religion, mora- 


lity and national honour, but alſo the firſt princi- 


ples of good policy, demand a candid and punctual 
compliance with engagements conſtitutionally and : 


©. by. —— . * wo : P 
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Oiur national conſtitution having committed to 
us the management of the national concerns with 
foreign ſtates and powers, it is our duty to take 
care, that all the rights which they ought to enjoy 
within 


— 8 . 
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within our juriſdiction, by the laws of nations and 
the faith of treaties, remain inviolate. And it is 
alſo our duty to provide, that the eſſential intereſts 
and peace of the whole confederacy be not im- 
paired or endangered by deviations ſrom the line 
of public faith, into which any of its members 
may, from whatever cauſe, be unadviſedly drawn. 


Let it be remembered, that the thirteen inde- 
pendent ſovereign ſtates have, by expreſs delega- 
tion of power, formed and veſted in us a general, 
though limited, ſoveręignty, for the general and 
national purpoſes ſpecified in the confederation. In 
this ſovereignty they cannot ſeverally participate 
(except by their delegates), nor with it have con- 
current juriſdiction; for the ninth article of the 
confederation moſt expreſsly conveys to us the 
ſole and excluſive right and power of determining 
on war and peace, and of entering into treaties and 
| alliances, &c. 5 


N When, therefore, a treaty is conſtitutionally 
made, ratified and publiſhed by us, it immediately 
becomes binding on the whole nation, and ſuper- 
added to the laws of the land, without interven- 
tion or fiat of State Legiſlatures. Treaties derive 
their obligations from being compacts between the 

| ſovereign of this, and the ſovereign of another na- 
tion; whereas laws or ſtatutes derive their force 
1 e e from 


e 


N 
from being acts of a belle WN to the 
2 of them. 8 | 


Hence it is clear, that treaties mit be implicitly 
received and obſerved by every member of the na- 
tion; for as State Legiſlatures are not competent 
to the making of ſuch compacts or treaties, ſo 
neither are they competent in that capacity, autho- 
ritatively to decide on, or aſcertain the conſtruction 
and ſenſe of them. When doubts ariſe reſpecting 
the conſtruction of ſtate laws, it is not unuſual nor 
improper for the State Legiſlatures, by explanato- 
ry or declaratory acts, to remove thoſe doubts : 
but the caſe between laws and compacts or ireaties, - 
is in this widely different; for when doubts ariſe 


reſpecting the ſenſe and meaning of a treaty, they 
are ſo far from being cognizable by a State Legiſ- 


lature, that the United States in Congreſs aſſem- 


bled have no authority to. ſettle and determine 


them. For as the Legiſlature only, which conſti- 


tutionally paſſes a law, has power to reviſe and 


amend it; ſo the ſovereigns only, who are parties 


to the treaties, have power, by mutual conſent and 
poſterior articles, to correct or explain it. 


In caſes between individuals, all doubts reſpec- 
ting the meaning of a treaty, like all doubts re- 
ſpecting the meaning of a law, are in the firſt in- 
ſtance mere judicial queſtions, and are to be heard 

ee and. 
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| and decided in the Courts of Juſtice, having cog- 
nizance of the cauſes in which they ariſe, and 
whoſe duty it 1s to determine them according to 
the rules and maxims eſtabliſhed by the laws of 
nations for the interpretation of treaties. From 
theſe principles it follows of neceſſary conſe- 
quence, that no individual ſtate has a right by le- 
giſlative acts to decide and point out the ſenſe in 
which their particular citizens and courts ſhall un- 
derſtand this or that article of a treaty. 
It is evident, that a contrary doctrine would not 
only militate againſt the common and eſtabliſhed 
maxims and the ideas relative to this ſubject, but 
would prove no leſs ludicrous in practice than it is 
irrational in theory; for in that caſe the ſame ar- 
ticle of the ſame treaty might by law be made to 
mean one thing in New-Hampſhire, another thing 
in New-York, and neither the one nor the other 
| of then in Georgia. 5 


* far ſuch Pk eniflating 2808 would be valid : 
and obligatory, even within the limits of the ſtate 
paſling them, 1s a queſtion which we hope never to 

Have occaſion to diſcuſs, Certain, however, it is, 
that ſuch acts cannot bind either of the contracting 
ſovereigns, and conſequently cannot be obligatory 
on their reſpective nations. 2 
| | But 
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But if treaties, and every article in them, be (as 
they are and ought to be) binding on the whole 


nation; if individual ſtates have no right to ac- 


cept ſome articles and reje& others; and if the 
impropriety of ſtate acts to interpret and decide 
the ſenſe and conſtruction of them be apparent; 
ſtill more manifeſt muſt be the impropriety of ſtate 
acts to controul, delay, or modify the operation 
and execution of theſe nat! tional compacts. 


When it is i that the ſeveral States 


aſſembled by their delegates in Congreſs, have ex- 
preſs power to form treaties, ſurely the treaties ſo 


formed are not afterwards to be ſubject to ſuch al- 
terations as this or that Legiſlature may think ex- 


pedient to make, and that too without the conſent 


of either of the parties to it; that is, in the pre- 
ſent caſe, without the conſent of all the United 
States, who collectively are parties to this treaty 
on the one ſide, and his Britannic Majeſty on the 
other. Were the Legiſlatures to poſſeſs and exer- 
ciſe. ſuch power, we ſhould ſoon be involved as a 
nation, in anarchy and confuſion at home, and in 
diſputes which would probably terminate in hoſti- 
lities and war with the nations with whom we have 
formed treaties. Inſtances would then be fre- 


quent of treaties fully executed in one ſtate, and 


only partly executed in another; and of the ſame 
article being executed in one manner 1n one ſtate, 
and 


47 


| and i in a different manner, or not at all, in another 


ſtate. Hiſtory furniſhes no precedent of ſuch li- 


erties taken with treaties under form of a law in 
* nation. 2 


Contracts between nations, like contracts be- 


tween individuals, ſhould be faithfully executed, 
even though the ſword in the one caſe, and the 
law in the other, did not compel it. Honeſt na- 


tions, like honeſt men, require no conſtraint to do 
juſtice; and though impunity and the neceſſity of 


affairs may ſometimes afford temptations to pare 


down contracts to the meaſure of convenience, yet 


it is never done but at the expence of that eſteem, 
: and confidence and credit which are of infinitely 


more worth than all the momentary advantages 


which m expedients can extort. 


8 But although . 1 cannot, like 
individuals, avail themſelves of Courts of Juſtice 
to compel performance of contracts, yet an appeal 


to Heaven and to arms is always in their power, 


and often 1 in their inclination. 


But it is their duty to ks care, that they never 


lead their people to make and ſupport ſuch ap- 
peals, unleſs the ſincerity and propriety of their 
conduct affords them good reaſons to rely with 

condence 
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confidence on the juſtneſs and | protection of Hea- 
ven. 7 | | : 


Thus much we think it uſeful to obſerve, in or- 
der to explain the principles on which we have 
unanimouſly come to the following reſolutions, 


PPP Ee, CO re et 


| VIZ, 
| ! Reſolved, © That the Legiſlatures of the'ſeveral 
0 | “States cannot of right paſs any acts for inter- 
li | “ preting, explaining or conſtruing a national 
| << treaty, or any part or clauſe of it, nor for re- 
| | * ſtraining, limiting, or in any manner impeding, 

[| < retarding, or counteracting the operation and 
| | ce execution of the fame; for that, on being con- 
| * ſtitutionally made, ratified, and publiſhed, they 
| | «© become, in virtue of the confederation, part of 
. the law of the land, and are not only indepen- 
| dent of the will and power of ſuch Legiſlatures, 

| but alſo binding and obligatory on them.” 


As the treaty of peace, ſo far as it reſpects the 

matter and things provided for in it, is a law to 

the United States which cannot by all or any of 

them be altered or changed, all State acts, eftabliſh- 

ing proviſions relative to the ſame objects which 

are incompatible with it, muſt in every point of 
view be improper ; ſuch acts do nevertheleſs exiſt ; 
but we do not think it neceſſary either to enume- 
rate 
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rate them particularly, or to make them ſeverally 


the ſubjects of diſcuſſion. It appears to us ſuffici- 


ent to obſerve and inſiſt, that the treaty ought to 


have free courſe in its operation and execution, 
and that all obſtacles interpoſed by State acts be 
removed. We mean to act with the moſt ſcrupu- 
lous regard to juſtice and candour towards Great 
Britain, and with an equal degree of delicacy, 
moderation, and deciſion towards the States Who 
have given occaſion to theſe diſcuſſions. ; 


For theſs ranſans- we have in general terms 
«© Reſolved, That all ſuch acts, or parts of acts, as 
% may be now exiſting i in any of the ſtates, repug- 


« nant to the Treaty of Peace, ought to be forth- 


c with repealed; as well to prevent their continu- 
ing to be regarded as violations.'of that Treaty, 
nas to avoid the diſagreeable neceſſity there might 


* otherwiſe be of raiſing and diſcuſſing queſtions = 


6 touching: their —— and hne, 255 


Although this reſolution applies ſtrictly only t to 


ſuch of the ſtates as have paſſed the exceptionable 


acts alluded to; yet, to obviate all future diſputes 
and queſtions; as well as to remove thoſe which 
now exiſt, we think it beſt that every State, with- 


out exception, ſhould paſs a law on the ſubject. 


We have therefore © Reſolved, That it be recom- 


* mended 


y ; " Et ane — * 
" arte RY — —ä——ͤ— ——ö): . — 5 1 fd _ 

— — Weg * 1 — vo me 2 : $6. 1 . 3 * — 
* — on oe. er es 1 


q 


6 


ek... 8 


* 


Mx 
— 


2 


A - 8 W e 3 a 
tas 
— 1 ** . 2 5 * 
= a a . * 8 * 
= 5 * th - 44 5 Kann - — 
n 0 1 * — ed 2 F000 00 * . ö 
_ r pe 0p, or ER . fer * — 8 * 4 WS " - : 2 
— rn 4 „ wh 1 by —— nw; wa a ” a; OE —— TH en 4s fl 2 CIR 7 " 
- N — - = 2 — * Go — — 
* 3 . — KEE 
" 
\ . 0 * 


(48 ) 


ce mended to the ſeveral States to make ſuch re- 
% peal rather by deſcribing or reciting the ſaid 
& acts; and for that purpoſe to paſs an act, de- 
* claring in general terms that all ſuch acts, and 
< parts of acts, repugnant to the Treaty of Peace 
&< between the United States and his Britannic 
* Majeſty, or any article thereof, ſhall be, and 
“ hereby are repealed; and that the Courts of 
« Law and Equity, in all caſes and queſtions cog- 
% mzable by them reſpectively, and ariſing from 
or touching the ſaid Treaty, ſhall decide and ad- 
« judge according to the true intent and meaning 
of the ſame; any thing in the ſaid acts, or parts 
< of acts, to the nene thereof notwithſtand- 

c ing.” x | 


Such laws would e every purpoſe, and. be 
eaſily formed. The more they were of the like 
tenor throughout the otater the better. They 


might each recite, 


«© Whereas certain laws or ſtatutes made and 
“ paſſed in ſome of the United States, are regard- 
e ed and complained of as repugnant to the Treaty 
&* of Peace with Great Britain, by reaſon whereof 
< not only the good faith of the United States, 
« pledged by that Treaty, has been drawn into 
4 queſtion, but their eſſential intereſts under that 


« Treaty greatly affected. And whereas juſtice to 
c Great 


the ſaid Treaty be faithfully executed, and that 
all obſtacles thereto, and particularly ſuch as do 
or may be conſtrued to proceed from the laws 


of this State, be effeckually removed: Therefore 
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Great Bri itain, as well as a regard to the honour 
and intereſts of the United States, require that 


Be it enacted b . and it 
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*« able by them reſpectively, and ariſing from or 


"ih 


is hereby enacted by the authority of the ſame, 


that ſuch of the acts, or parts of acts, of the 
Legiſlature of this State, as are repugnant to the 


Treaty of Peace between the United States and 
his Britannic Majeſty, or any article thereof, 
ſhall be, and hereby are repealed, And fur- 


ther, that the Courts of Law and Equity with- 
in this State, be, and they hereby are directed 
and required, in all cauſes and queſtions cogniz- 


touching the ſaid Treaty, to decide and adjudge 


according to the tenor, true intent and meaning 
of the ſame, any thing in the ſaid acts, or parts 
of acts, to the Sanne thereof! in any: wile not · 


withſtanding,” 


Sack 4 general law would, we think, be prefer- 


able to one that ſhould minutely enumerate the 
acts and clauſes intended to be repealed, becauſe 
__ omiſſions might accidentally be made in the enu- 


meration, or queſtions might ariſe, and perhaps 


C82 
not be ſatisfactorily determined, reſpecting particu- 
lar acts and clauſes, about which contrary opinions 

may be entertained, By repealing in general 
terms all acts and clauſes repugnant to the Treaty, 
the buſineſs will be turned over to its proper de- 

partments, viz. the Judicial; and the Courts of 
Law will find no difficulty in deciding whether 
any particular act or clauſe is or is not contrary to 
the Treaty. Beſides, when it is conſidered that 
the Judges in general are men of character and 
learning, and feel as well as know the obligations 
of office, and the value of reputation, there is no 

reaſon to doubt that their conduct and judgment 
reletive to theſe, as well as other judicial matters, 
will be wiſe and upright. 


Be pleaſed, Sir, to lay this Letter before the 
Legiſlature of your State without delay. We flat- 
ter ourſelves that they will concur with us in opi- 
nion, - that candour and juſtice are as neceſſary to 
true policy as they are to ſound morality; "und 93 
that the moſt honourable way of delivering our- 
ſelves from the embarraſſment of miſtakes, i is fairly 
to correct and amend them. It certainly is time 

that all doubts reſpecting the public faith be re- 
moved, and that all queſtions and differences be- 
tween us and Great Britain be amicably and final. 
ly ſettled. The States are informed of the reaſons 

why his Britannic Majeſty ſtill continues to occu- 
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py the frontier poſts, which, by the Treaty, he 
agreed to evacuate ; and we have the ſtrongeſt 
aſſurances an exact compliance with the Treaty on 
our part ſhall be followed by a punctual perfor- 
mance of it on the part of Great Britain. 


It is important that the ſeveral Legiflatures 
| ſhould, as ſoon as poſſible, take theſe matters into 
conſideration ; and we requeſt the favour of you 
to tranſmit to us an authenticated copy of ſuch 
acts and proceedings of the Legiſlature of your 
State, as may take place on the fubject, and in 
purſuance of this Letter. 5 


By 445 of the Congreſs. 


( Signed) 
ARTHUR Sr CLAIR, Prefident. 
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CHAP. IV. 
Of the Revenue Laws. 


HE Revenue 8 are very ſevere and ſtrict 
in different States, and particularly ſo in the 
State of Virginia. The ſmalleſt quantity of goods 
found in a ſhip, not ſpecified in the invoice, or 
manifeſt, will condemn both ſhip and cargo, and 
the Officers of the Cuſtoms have power to open 
and ſearch all packages whatſoever. Veſſels have 
been lately condemned in the Admiralty for the 


concealment of effects of ſo ſmall value = L.20; © 


and even that concealment pps to have been : 
accidental and, unintentonal.. 


It is neceſſary for: every maſter of a veſſel, on _ 
his arrival at any of the ports in the United States, 
to make immediate enquiry into the rules obſerved 

at the Cuſtom Houſe. 


The following are the rules obſerved at the 
Cuſtom Houſe of New-York : 


All goods entered, the duty on which amounts 
to L. 20, may be bonded for, payable in ſix months, 
ot 


| e 
if ſaid goods are imported from any other place than 
the Weſt Indies; if from the Weſt Indies, the 
duty is payable in four months; and if any part 
of ſaid goods are exported to any port within the 
United States, of ſo much as is exported, the 
duty is drawn back, provided ſaid goods are 
exported within ninety days from the time of the 
entry of the veſſel in which the goods were im- 
ported. i | 7 1 IRE N 
If the duty on goods entered does not amount 


to L. 20, the duty muſt be paid inſtantly, and no 
drawbacks allowed on ſuch goods if exported. | 


InferiorCourts 
of Civil Juriſ- 
diction in the 
Welt Indies. 
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Of the Inferior and 8. uperior Courts of Civil an 
Criminal Juri faidion, Counſel, Attornies, TT 


HERE are Inferior Courts of Civil Juriſdic- 
tion throughout all the Provinces, the Welt 


India iſlands, and the United States. 


In Jamaica, (beſides ha Superior Court of Ge- 
neral Juriſdiction throughout the iſland,) there are 
Courts peculiar to certain diſtricts, which hold 


| plea t to the amount of L. 20 only. 


In the United 
States. 


In ſome of the Windward Nandi, the Chief juſ- 


tice of the Superior Court ſits alone to try actions, 
to a certain amount, without a Jury. NO 


In other iſlands, perſons actions, 1% @ certain 
amount, are brought on before all the Judges of 
the Court, and are decided without a Jury. | 


In the United States, there are Inferior Courts 
held before Juſtices of the Peace, in which all 
matters of debt or damage are tried under 40s. 


In ſome States theſe are denominated Courts of 
Conſcience, 
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_ Conſcience, and i in others County Courts, and take 


cognizance of matters under L. 10, No appeal is 
allowed where the debt does not exceed that ſum. 


The form of praceſs is ſet out at length in the re- 


e Acts of ne 


In Seas: the "AE Court of 8 Law 
is called the Supreme Court, and has juriſdiction 
like that of the King's Bench, Common Pleas, and 
Exchequer. 
| the iſland twice in the Jer 


In 3 3 is a Court of Common Pleas 
in N ie, and diſtinct Judges for each. 


In Jamal, St Chri adler, and Nevis, the Sus 
perior Court has the ſame Juriſdiction : as the King $ 
Bench and Common Pleas. : 


ln 8 Ant nti gua, 1 M e the Cri- 
minal Court is diſtin& from the Common Pleas, 
and conſiſts of a number of Judges. 


whole iſland. 


- | In the reſt of the Leeward ande, the Superior 
Courts of Common Law is A SIN 8 Bench and 
: Common Pleas, e 


The 


The Judges go the Circuit here thro 


Barbadoes. 


Antigua, &c. 


In Antigua 


there is only one Court of Common Pleas for the 


Superior 
Courts of 
Civil Ju- 
riſdiction 
in Jamai- 
Ca, 


I St 
Chriſtophers, 
&c. 


Barbadoes, 


Leeward 
Illands. 


8 
"ogg 


Mode of 
bringing 
actions, 


6 
The mode of bringing actions in the United 
States, and the Weſt India iſlands, almoſt all differ; 


but the following obſervations on their judicial pro- ; 


1 3 will apply to moſt of them. 


In the Weſt India hana. the on is com- 
menced by filing the declaration in the office, and 
a copy of ſuch declaration, with a ſummons, is ſer- 
ved,on defendant by one of the Marſhal's Bailiffs ; 
but if defendant is abſent from the iſland, and has 
appointed an Attorney, then if the letter of attor- 


ney is regiſtered in the Secretary or Regiſter's Of- 


fice, the declaration, &c. is ſerved upon him, or 
left at his uſual place of abode : If no ſuch letter 


of attorney is . regiſtered in the Office, then if 
defendant has a plantation on the iſland, the de- 


claration, &c. muſt be ſerved on the overſeer; and 
if neither is to be met with, it muſt be left at the 


houſe upon ſuch plantation: If there is no planta- 


Original 
procels, &c. 


tion (the property of defendant,) it muſt be nailed 


on the Court-houſe r. 


All original proceſs, and even writs of dedimus 
pote/tatem to Commiſſioners to take renunciation 
of dower, are iſſued by the Courts of Common 


Law, and teſted in the name of the Chief Juſtice. 


No writs are iſſued out of the Chancery. 


7 


4 


No real actions are in * except actions in Real Actions, 


1 The method of proceeding in the Courts 
of the United States (in criminal caſes) is ſimilar 
to that of the Superior Courts in England, except 


that in defending a priſoner, counſel are allowed 


to addreſs the Jury upon facts and evidence, as 


well as upon points of law. 


In Jamalka and We the departments of 


Counſel and Attorney are diſtinct: In all the other 
iſlands, and throughout the States, they are united. 
The fame perſon who manages the proceſs, and 
brings the cauſe into Court, adviſes his client, and 
pleads the cauſe. The mere knowledge of prac- 
_ tice avails nothing, nor 1s eminence to be here ob- 


tained by the utmoſt exterit of legal knowledge, 


Counſel and 
Attorneys 


_ unaccompanied with the accompliſhments of the 
orator. The palm is to him who has the hand- 


e way of opening his mouth. 


— 


ll” as 


Court of 


Admiralty. - 


Blackſt. Com. 
iii. 69. 
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CHAP. VI. 
Of the Court of Admiralty F; 


HE Court of Admiralty has three ſorts of 
juriſdiftion; 1/, It decides all maritime 
cauſes ; 2d, It determines the legality of captures 
in time of war ; and 3dly, It has a concurrent ju- 
riſdiction with the Courts of Record, where pe- 


| nalties and forfeitures are incurred by Act of Par- 


liament (in the dominions of England), or Act of 


Aſſembly (within the United ſtates.) It proceeds in 


the ſame manner as the Court of Admiralty in 
England. From the determination of this Court, 


in the Britiſh Weſt Indies and Provinces, an ap- 


peal lies to the High Court of Admiralty in Eng- 
land, and alſo to the King in Council. In the 


United States, the appeal is to the Governor and : 
Council. 


When two powers are at war, they have a right 


to mne om of the ſhips, wo and effects of 


each 


— — 


— 


— 


* There are very few Admiralty Precedents extant in print: 
A few very good ones are to be found in Stokes's Colony Conſti- 
tutions, to which uſeful and excellent publication the reader i is re- 


ferred. 
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property of the enemy, may be acquired by cap- 


ture at ſea; but the property of a friend cannot be 


hn... 


taken , W he obſerve a neutrality. 


By the Maritime Law of Nedvils (überall 


and immemorially) received, there is an eſtabliſhed _ 


method of determination whether the . be 
or be not lawful prize. 85 


Before the ſhip or oods can be diſpoſed of by 
the captor, there muſt be a regular judicial pro- 


ceeding, wherein both parties muſt be heard, and 


condemnation thereupon as a prize, in a Court of 
Admiralty, judging by the law of nations and trea- 
ties. | he 


The proper and regular Court for theſe condem- 


nations, is the Court of that State to whom the 


captor belongs. 


A claim of ſhip or goods muſt be bre by 


| the oath of lomebody, at leaſt as to PORT 


If the 88 of the Admiralty i is erroneous, 
: there is in every maritime country a ſuperior 
| Court of Review, to which the aggrieved party 


may appeal. This Court i is alſo 3 by the 
law 


Court of 
Review. 


(aa 


law of nations, and the treaties ſubſiſting with 
that neutral power whoſe ſubject 1 is 2 party before 
them. 


In Great Britain, and her provinces, the proper- 
ty of prizes being given in war to the captors, the 
King cannot arbitrarily releaſe the capture, nor 
can the property of a foreign ſubje&, taken as 
prize on the high ſeas, be affected by laws pecu- 
liar to England. > 


Every State has an equal right to ere& Admi- 
ralty Courts for the trial of prizes taken by virtue 
of their reſpe&ive commiſſions ; but neither has a 
right to try the prizes taken by the other, or to 
reverſe the ſentences given by the other's tribunals. 
The only method of rectifying their errors, is by 
prey to the Superior Court. 


This is the clear law of nations, and by this me- 
thod prizes have always been determined in every 
other maritime country in Europe, as well as in 


England. 


In caſe of prize veſſels taken in time of war, in 
any part of the world, and condemned in any 
Court of Admiralty as lawful prize, the appeal 
lies to certain Commiſſioners of Appeals, conſiſt- 
ing of the RY Council, and not to Judges De- 

legates; 
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legates ; and this by virtue of diverſe treaties 
with foreign nations, by which particular Courts 


are eſtabliſhed in all the maritime countries of 


Europe for the deciſion of the legality of the 
1 5 . 


5 The original Court in which the queſtion of le- 


gality is triable, is the Court of Admiralty. The 
Court of Appeals is in effect the King's Privy 


Council, the Members of which are, in conſe- 


quence of treaties, commiſſioned under che Great 
Seal for this ae 1 


* * £ _— 


= * 9 — * wo 41 * 


* See the Statute of 22d Geo. II. c. 3. and 3d Blackſtone” 9 
Commentaries, 69, 70. | 
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Slaves, &c. 


Eſtates tail, 
dower, &c. 
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CHAP. VII. 


Of Slaves, Eftates Tail, Dower, Regiſtering Deeds, 
Oc. „ 


N ſome of the Iſlands and States, Negroes are 
conſidered as perſonal eſtate; in others, they 
are of a mixed nature, and in others again as real 


eſtate. Where they are conſidered as real eſtate, 


they muſt be conveyed by deed, and that deed 
muſt be regiſtered. 

The method of barring eſtates tail, dower, &c. 
and regiſtering deeds, differing very materially in 
the different Iſlands, it will be neceſſary for the 
practitioner to conſult their reſpective law codes. 
In moſt, if not all of the United States, words 
which in our Courts conſtitute an eſtate tail, are 
directed by Act of Aſſembly to be conſidered as fee 
ſimple, conditional at Common Law, and conſe- 
quently they know nothing * either fines or reco- 


veries. 


CHAP. 


CHAP. VII. 


F the method of A uthenticating Letters of Attorney, 


Affdavits, Sc. for the recovery f Debts, with 
Precedents, 


When a power of attorney 1s tranſmitted at the 


ſame time with an affidavit, they are both annexed 
together, and certified under the common ſeal of 
the city, borough, or town corporate, where or 


next to which the perſon making the affidavit or 


affirmation happens to reſide. 


Where a letter of attorney 1s tranſmitted with- 
out an affidavit, it may then either be certified un- 


\ LL affidavits tranſmitted to: the Colonies (for | 
Al the purpoſe of recovering debts), muſt pur- 
. ſue the directions of the Statute 5th Geo. II. c. 7. 


Affidavits, & 


Power of 
Attorney. 


der ſuch common ſeal, as aforeſaid, or it may be 


| executed in the preſence of perſons going to the | 


place to which the power is directed. And in 
that caſe, one of the ſubſcribing witneſſes proves 


the execution of the letter of attorney before a 


Judge of the State or Colony, in which ſuch letter 
or power of attorney is intended to be enforced. 
5 a The 
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/ ' 5th Geo. II, 
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8 The Statute, 5th Geo. II. c. 7. entitled, An Act 
for the more eaſy recovery of debts in his Majeſty's 
Plantations and Colonies in America, enacts, That 


in any action or ſuit there depending, or there- 
after to be brought in any Court of Law ot 
Equity in any of the ſaid Plantations, for or re- 
lating to any debt or account wherein any per- 
ſon reſiding in Great Britain ſhall be a party, it 
ſhall and may be lawful to and for the plaintiff 
or defendant, and alſo to and for any witneſs to 
be examined or made uſe of in ſuch action or ſuit, 
to verify or prove any matter of thing by affida- 
vit, or affidavits, in writing, upon oath, or in caſe 
the perſon making ſuch affidavit be one of the 
people called Quakers, then upon his or her ſo- 
lemn affirmation made before any Mayor or other 
chief Magiſtrate of the city, borough; or town 
corporate in Great Britain, where or near to 
which the perſon making ſuch affidavit or 
affirmation ſhall reſide, and certified and tranſ- 
mitted under the common ſeal of ſuch city, bo- 
rough or town corporate, or the ſeal of the 
office of ſuch Mayor or other chief Magiſtrate ; 
which oath and ſolemn affirmation, every ſuch 
Mayor and chief Magiſtrate ſnall be and is here- 
by authorized and empowered to adminiſter: 
And every afhdavit, or affirmation, ſo made, 
certified, and tranſmitted, ſhall in all ſuch ac- 
tions and ſuits be allowed to be of the ſame 
force 


„„ 

force and effect as if the perſon or perſons mak- 
ing the ſame on oath, or ſolemn affirmation, as 
&« aforeſaid, had appeared and ſworn or affirmed 
„ the matters contained in ſuch affidavit or affir- 
mation (viva voce) in open Court, or upon a 
“ commiſſion iſſued for the examination of wit- 
e nefles, or of any party in any ſuch action or 
| © ſuit reſpectively; provided; that in every ſuch 
« affidavit or affirmation, there ſhall be expreſſed 
<« the addition of the party making ſuch affidavit 
« or affirmation, and the particular place of his 
cc or her abode. 5 


See the act, which is extended to debts due from 
perſons in Antigua to creditors reſiding in Ireland 
or America, &c. provided that in every afſidavit or 

affirmation there ſhall be expreſſed the addition 
of the party making the ſame, and the particular 

place of the witneſs's abode; and that, before ſuch 
examination, nine months notice be given in writ- 
ting to the adverſe party, or his counſel; of the 
names of witnefles, and the time and place of the 
examination; which affidavit or affirmation may 
be made before, and certified under the ſeal of of- 
 fice, or under the private ſeal of the Chief Gover- - 
Nor; or the perſon in command for the time being, 
Mayor or e 


* And 


| : e 
And by another ſection of the ſame Act of Aſ- 
Lt +7 ſembly, conveyances and deeds, letters of attorney, 


procurations, and other powers in writing, made 
out of the iſland, with a depoſition proving the 
fame, ſworn before the Lord Mayor of London, 
York, or Dublin, or any other Mayor or Chief 
Officer of any city or town corporate within Great 
Britain or Ireland, atteſted under the public ſeal 
of ſuch city or town corporate, or under the hand 
2 and public ſeal of any Chief Governor or Magi- 
33 | ſtrate, Lieutenant Governor, or Preſident of the 
Council, of any colony in his Majeſty's dominions, 
and annexed to the thing proved, ſhall be as ſuf- 
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ficient evidence in law or equity, as if the witneſſes 
therein named made ſuch proof viva voce; provid- 
ed that ſuch deed, if concerning lands and ſlaves, 
| be recorded in the Regiſter's Office of Antigua, as 
| the laws of that iſland require. 
| N. B. Similar Acta of * have refed in 
| ſome other Colonies. 
Precedents 
1 
| 
| 
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Precedents of different forms of 
Letters of Attorney. 


An Affidavit under the Seal of the city of London, 
for the purpoſe of recovering a Debt due in one 
of che Colonies. 5 


"TO all 10 whom theſe preſents ſhall come, I William 
Beckford, Eſq; Lord Mayor of the city of Lon- 
don, in purſuance of an Act of Parliament made and 
paſſed in the 5th year of the reign of his late Majeſty 
King George II. entitled, An Act for the more eaſy 
recovery of debts in his Majeſty's plantations and 
colonies in America, do hereby certify, that, on the © 
day of the date hereof, perſonally came and appeared ä 
Before me, R. F. the deponent named in the aidavit 
hereunto annexed, being a perſon well known, and 
 avorthy of good credit, and by ſolemn oath which the 
ſaid deponent then took before me, upon the holy 
Evangeliſts of Almi ighty God, did folemnly and fincere- 
i ly declare, teſti ify, and depoſe to be true, the ſeveral 
matters and things mentioned and contained in the ſaid 
annexed afidavit. 


In 


In faith and teſtimony woheredf, 

1 | T the ſaid Lord Mayor have cauſ- 

: # ed the ſeal of the office of Mayor: 
(Seal of  alty of the ſaid city of London to 

' | the City of be hereunto put and affixed, and the 

{ London.) ſeveral accounts mentioned and re- 

| Ts ferred to in and by the ſaid affi- 

f  "davit, to be hereunto alſo annexed. 


Dated i in London, 13th 85 I * 3. 
2 BY H O D G E 8. 


London, viz. J. W. (clerk to E. C. and J. M. 
of London, merchants, and partners), maketh oath, 
that he lived with the ſaid E. C. and J. M. for, 
three years and upwards, and ſaith, that the accounts 

| hereunto annexed, entitled W. K's Diſburſements, pur- 
porting to be an Account from the Snow Elizabeth 
it from St Chriſtophers, and the portlage bill for the ſaid 
\ Snow Elizabeth from Antigua to London, and alſo the 
| | Account hereunto alſo annexed, entitled, Debtor, the 
{ Owners of the Snow Elizabeth, in account with W. 
K. creditor, is a true extract or copy of the ſame ac- 
counts, as delivered in, and ſettled and adjuſted by. 
bY. | the ſaid W. K. and that the ſum of L. 87: 3: 10, 
l | appearing to be the balance of the ſaid laſt mentioned 
ll | account, was well and truly paid to the ſaid W. K. 
by the ſaid E. C. and J. M.; and that the receipt, 
[/. 20 duly 2 88 80 the 10 W. K. on the original ac- 
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count, now in the d of the ſaid C. and M. And 
this deponent further ſaith, that he has carefully pe- 
ruſed und examined the account hereunto annexed, en- 
titled, Debtor, the Owners of the Elizabeth, W. K. 
commander, in account current with C. and M. cre- 
 ditors, with the books of account with the ſaid E. 
C. and J. M. and that the ſame is a true extract or 
copy of the ſame account taken from the ſaid books, 
and doth agree therewith : And this deponent ſaith, 
by means of his ſaid employment, he knows the ſeveral 
' ſums of money in the ſaid laſt account mentioned to be 
paid to V. S. and the ſeveral other perſons therein 
named, and for poſtage of letters, and ſuch other pur 
Poſes as therein are ſpecified, were all well and truly 
paid and diſburſed. by the. ſaid E. C. and J. M.; 
aud that he, this deponent, hath carefully computed 
and examined the ſeveral ſums charged in the ſaid 
annexed account, for intereſs and commiſſion ; and 
that the ſame are rightly charged and computed, and 
are the ſame, as uſually charged and allowed in the 
like caſes : A nd this deponent further ſaith, that he 
hath alfo peruſed and examined the accounts hereunto 
annexed, entitled, Debtors N. K. and Mr J. B. jun. 
in account current with C. and M. creditors, with 
the books of account of the ſaid E. C. and J. M. and 
that the ſame is a true extract or copy of the ſame ac- 
count taken from the ſaid books, and doth agree there- 
with And this deponent further ſaith, he knows al. | 
Hh, that the [overt Ju in the ſaid annexed accounts, 1 
mentioned 


00-7 


mentioned to be paid to F. C. and the ſeveral other 


perſons therein named, for the ſeveral purpoſes therein ” 


mentioned, were well and truly paid by the ſaid E. C. 


and F. M. accordingly ; and that he, this deponent, 
hath computed and examined the ſeveral ſums charged 


in the annexed account, for intereſt and commiſſion, 


and that the ſame are rightly computed, and juſtly 
charged: And laſtly, this deponent ſaith, that, to the 
beſt of this deponent's knowledge and belief, the ſaid 
E. C. and J. M. have, in the ſaid two laſt mentioned 
accounts, brought to account and given credit for all 
monies and effects received by them on the ſaid ac- 
counts reſpettively. Ps J. W. 


Sworn at London, 1 3th June 1763, before me, 
' WILL, BECKFORD, Lozp Mayor, 


Letter of Attorney certified by the Lord Provoſt of 
_ Glaſgow, under the Common Seal of the City. 


KNOW all men, by. theſe preſents, that I 7, * 


Poſtmaſter of Glaſgow, and Merchant, for diverſe 
good cauſes and valuable conſiderations me thereunta 


moving, have made, conſtituted, and appointed, and, 
by theſe preſents „do make, ordain : conſtitute, and ap- 
* 


Cs ) 


point C. 7, of St Gow s, in Antigua, . ny 


true and lawful attorney for me; and in my name, 
and for my uſe, to aſk, demand, and ſue for, recover 
and receive, of all and whoever are, or may be, in- 
debted to me, in any of the We/# India or American 
iſlands belonging to Great Britain, France, Spain, 


: Denmark; or Holland, all ſuch ſum and ſums of 
money, debts, and duties whatſoever, which now are, 


or may be, due and owing to me the ſaid F. J. by all 


and whoever are, or may be, indebted to me, belong- 


ing to the above-mentioned iſlands ; and to have, uſe 


and take all lawful ways and means, in my name, 
for the recovery thereof, by attachment, arreſt, diſ- 


 treſs, or otherwiſe ; and to make and give acquit- 
 tances or other diſcharges in my name, and generally 
to do and execute in the premiſes as fully in every re- 


pect as I myſelf might or could do, being perſonally 


preſent, and to make attornies, one or more of them, 
under him, for the purpoſes aforeſaid ; and, at his 
pleaſure, to revoke the ſame, hereby ratifying, confirm- 
ing, and allowing all and whatſoever my ſaid attor- 


ney ſhall lawfully do or cauſe to be done therein, by 
virtue of theſe preſents. In witneſs whereof, I have 


hereto ſet my hand and ſeal this 21/2 day of September 


1763. 

2 / gned, ſealed, and delivered. 

| in the preſence ä 
| L G. 

D. W. 


( 1) 


At Glaſgow, the 5th October 1563, in preſence of 
Archibald Ingram, Eſq: Lord Provgſt and Chief 
Magiſtrate of the ſaid city, one of his Majeſty's. Fuſ- 
tices of the Peace for the county of Lanark, appeared 

F. G. of the ſaid city, merchant, who, upon his great 
ſolemn oath, taken by him before the ſaid Provoſt, 
upon the holy Evangeliſts of Almighty God, depones 
and ſays, that he, this deponent, was preſent, and did 
fee the within J. J. fign, ſeal, and for and as his 
true and genuine act and deed, deliver the letter of 
attorney within written upon the day of the date there- 

, of : And that D. W. of the ſaid city, merchant, was 

i | alſo then preſent ; and that the name F. J. appearing 

l at ſaid letter of attorney as granter thereof, and ſeal 

thereto adhibited, is the proper hand-writing and 

| ſeal of J. J. aforeſaid ; and that the names J. G. 

| | and D. W. alſo appearing at ſaid letter of attorney as 
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| eoitneſſes thereto, are of the reſpective proper hand- 
i  eoritings of this deponent and of D. V. aforeſaid. 

| In teſtimony whereof, theſe preſents are 
fl | ſubſcribed by the ſaid deponent and by the 

0 (CL. 8.) aid Lord Provgſt, who has cauſed the 
0 common ſeal of the ſaid city to be hereto 

il . fixed, date above. | 

| ARCH. INGRAM, 

A CHAP, 
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0 
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of the his 4 aherly, and Duties of Governers 
of Provinces.—Of Granting Probates, A dmini- 


frrations, Ec. Sc. 


HE Governor of every Provincial Eſtabliſh- 

1 ment has the ſole power of convening, ad- 

journing, proroguing, and diſſolving the General 

Aſſembly; he has the cuſtody of the Great Seal, 
and (in moſt of Ms Iſlands) is ſole Chancellor. 


In Barbadaes, Antigua, and M oniſerrat, the 
Council fit as Judges in Chancery with the Go- 


vernor, but the proceſs is iſſued and reited in the 


name of the Governor. 


he 88 are l to Kol in in England, 
as they are alſo in the United States, except in a 
few trifling inſtances, are varied ns. to 
+ local circumſtances. |. «;., 


© _ 7,» Tho 


= See the form of a Governor” ' and Vice Admiral's commiſ. 
_ fion in Stokes's Colony e p. 250. and that chapter 
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Power of the 
Governor,&c, 
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Proceedings 
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Granting pro- 
bates, &c. 


Leeward 
Wands, &c. 


Proving wills. 


6 
The Governor has the power of granting pro- 
bates of wills and teſtaments, and adminiſtrations. 


In the Leeward Naundr, there is one Governor 
General and Lieutenant General of all the Iſlands, 
and there are Lieutenant Governors of the Iſlands 
of Antigua, Mont tferrat, Nevis, and St Christo. 
phers. 


In moſt of the Weſt India Iſlands, wills are ge. 
nerally proved per teſtes, unleſs they are abſent, 


and in that caſe the executor” arid ſome one makes 


oath before the Ordinary, of the teſtator's' Hand- | 
writing, and the executor ſwears that the paper 
produced is the laſt will and teſtament of the teſ- 
tator. 5 5 1 5 5 


* 
o 
{ 
\ 


Where: the witneſſes are on the ſpot, the execu- 


tor takes no oath, nor does he return any inveri- 


. — ee * A + 


Courts 1 in England. 


tory into the Secretary's Office, but the will and 


probate are regiſtered. 


Where there is n#fibſcribing witneſs; they 
proceed in the ſame manner-as the ocleſiaſtical 
In Jamaica, where the ſubſcribing witneſſes live 
at a diſtance, it is uſual to ſue out a dedimus, to 


empower Commiſſioners to take the affidavit of 


the ſubſcribing witneſſes of the due execution. 
e In 


In the Ne Indies, where a Government con- 
Sits of many Iflands, and the Governor is out of 
the Iſland where a will is to be proved, but with- 
in the Government, the Preſident of the Iſland 
where the will is to be proved, uſually takes the 


How proved 
when the Go- 
vernor is out 
of the Iſland. 


probate; but if the teſtator leaves effects in different 


Iſlands in the Government, then the will is uſually 


proved before the Governor in chief, (as Ordinary 


of all the Iflands,) and the will is then regiſtered in 


the Ifland in which the teſtator died poſſeſſed of 
moſt property; in the ſame manner as in England, 
when the deceaſed has bona notabilia in different 


- dioceſes, the will muſt be proved in the Preroga- 


tive Court of the Archbiſhop of Canterbury. 


The Governor (as Ordinary) has the power of 
granting adminiſtration of inteſtates' effects. And 


where an inteſtate leaves effects in different Hands, 


the Governor 1s uſually petitioned for adminiſtra- 
tion of all effgets within the Government; in the 


ſame manner ad application i is made in Frigland to 


Granting ad- 
miniſtration, 
&c. 


the Prerogative Court, where the deceaſed had 


\ 


5 bona natavitia, &c. 


© The mak of obtaining alata; loa in the 
Weſt Indies, is by petition to the Governor, 


who frequently grants it without citation. When 


7 granted, the adminiſtrator gives bond, with ſecu- 
: rities, in the Secretary 8 * faithfully to admi- 


Method of | 


obtaining ad- 
miniſtration. 


niſter | 
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8 
niſter the effects, and render a true account upon 
oath ; a warrant of appraiſement alſo iſſues, and 
the appraiſers make an inventory and valuation of 
the goods and chattels, which is returned into the 
Secretary's Office. | 

No letters of adminiſtration are now granted, 
until previous notice of application for them i is 
given by public advertiſement. 7 
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at 


"We Auguſt 1768, having firſt made his laſt will | 


ANTIGUA, To bis 8 A. B. 50% C 


(7 


Petition for Letters of Adminiſtration, with 


the Will annexed. 


tain General and Governor in N 


Nc 10 Oo and over all his Majeſty s Lees " 


ward Caribbee Nande in 5 e 
and Chancellor, Vice Ana ral, 
5 N ff the fame : 


Th he H. umble Petition of CD, late of the faid 2 | 


of Antigua, Gent. and M. bis W 2 . 


Survrrn, 


"HA T E. F. late of the ſaid und of 1 
Gent. deceaſed, departed this life on the 10th 


and teftament nuncupative, and thereby given his 
real and perſonal eſtate to your petitioner, M. who 


was a ſiſter of the half blood to the ſaid E. F. which 
ſaid will nuncupative hath been _ proved * 


Jour E . 


N 


That 


* 0 


* — 
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. That the + ſaid E. F. not having named any perſon | 
er perſons as executor or executors of his ſaid laſt will 
and teſtament, your petitioners are adviſed that it is 
neceſſary for them to take out letters of admini frration, 
with the ſaid will and W annexed. 


Your petitioners therefore humbly pray your 
| Excellency, that letters of adminiſtration cx 
all and ſingular the goods and chattels, rights _ 
and credits, which were of the ſaid E. F. 
at the time of his death, with his Iaſt will 
and teſtament annexed, may be granted to 
your petitioners, and the ſurvivor of them, 
upon their giving the uſual ſecurity into the 
Secretary*s Office of this Nand, faithfully 
70 adniniſter the ſame. 


And your petitioners will ever pray, &c. 


C. D. 
Dated 16th May 176g. „ 
' = 4 conſent to the above petition. TS 
8 Granted. i 
A. B. 


Letters 


n 


CW 


Letters of Adminiſtration. 


ANTIGUA. 20 his Finding A. B. Ef; Cap 
0 | _ tain General and Governor in Chief 


in and over all his Majeſty s Lee- 
| ward C aribbee Iſlands in America, 


and Chancellor, Vice A dmiral, and 


Gu of the ſons 


7 HERES c. "I 7 the ſaid Iſland of Anti- 
gua, Gent. and M. his wife, by their petition 
to me directed, have ſet forth, that E. F. late of the 


faid Wand of Antigua, Gent. deceaſed, departed this * 


liſe on the 10th» day of Auguſt 1768, having firſt 


made his laſt will and teſtament nuncupative, and 


thereby given his real and perſonal eſtate to the petitio- 


ner M. who was a ſiſter of the half blood to the ſaid 
E. F. which ſaid will nuncupative hath been duly 


, proved before me. 


| That the faid E 7s having named any perſon 
or perſons as executor or executors of his ſaid laſt will 


and teſtament, the petitioners were adviſed, that it 
_ Was neceſſary for them to take out letters of admini- 
 ftration of we and * * goods and chattels, 


rights 


'. $2 


( 8 ) | 
rights and credits, which «were of the ſaid E. F. at 
* the time of his death, with his laſt will and teſtament 
annexed, to be granted to the petitioners, and the ſur- 
85 vivor of them, upon their giving the uſual ſecurity into 
the Secretary's Office of the I/land, faithfully to admi- 
-nifter the ſame : Adminiſtration therefore of all and 
fingular the goods and chattels, rights and credits, 
_ which were of the ſaid E. F. at the time of his death, 
with his will annexed, is hereby granted unto the 
ſaid C. D. and M. his wife, they having given bond 
with ſecurity in the Secretary's Office of this land. 
+ faithfully to adminiſter the ſame according to law, and 
to render a juſt and true account of the adminiſtration 
upon oath, when _ Py be thereto Oc re- 
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guired. 
| Paſſed the Office. Given under my hand | 
G. P. Dep. Sc, and ſeal this 20th 


June 1769. 
4. B. 


Warrant of Appraiſement, 


ANTIGUA. By his Excellency A. B. Eſq; Cap- 
| tain General, c. W. | 


1 are in his Majeſty's name to authorize 
and require you, A. B. C. D. E. F. or any 
- three of you, according to the beſt of your judgments 
and conſciences, to inventory and appraiſe the goods 
and chattels of E, F. late of the ſaid land of Anti- 
gua, Gent. deceaſed, as the ſame ſhall be fhewn to 
you by C. D. and M. his wi ife, adminiſtrator and ad- 
miuiſtratrix of all and fingular the goods and chattels, 
rights and credits which were of E. F. deceaſed, with 
hi: will annexed, and return thereof to make into the 
| Secretary's Office of this and, with all convenient 
ſpeed, which return you are to make, ſo that you may 
ſwear, if thereto lawfully required, that the ſame is a 
Juſt and true apprai fement ; any for your jo _ this 


5 Jn be your warrant, 
ali the Office G0. G under our hand, c. 


. The 


Court of 
Errors. 


(- 83 - 
The Governor preſides in the Court of Errors 
(of which he and the Council are Judges), to de- 


termine all appeals in the nature of writs of error 


Appeals. 


ſrom the Superior Courts of Con mon Law, which 
are teſted in his name, or, in caſe of his e 
in the name of the Preſident and Council. 


In the Ne beats nde the 8 of Aſſembly 
regulate and direct the mode of proceeding in ap- 
peals of writs of error. 


The Court held by the Governor and Council 
for correcting errors in proceedings i in the Superior 
Courts of Common Law, is called the Court of 
Errors. The writ iſſues returnable betore the 
Governor and Council. | 


An appeal lies from the judgment of the Gover- 
nor and Council, and from the decree of the Chan- 
cery to the King in Council, under the following 
reſtrictions: | 


1. No appeal ſhall be allowed to the Governor 
and Council in any civil cauſe, unleſs the debt or 
damages, or the ſum or value appealed for, ex- 
ceeds the ſum of L. 300 Sterling, except the mat- 


ter in queſtion relates to the taking or demanding 


any duty payable to the King, or to any fee of 


- office or annual- rent, or other ſuch like matter or 


thing, 


( 83 ) 

| thing, where the rights in fature may be bound : 

In all which caſes, an appeal lies to the King in 

Council, though the immediate ſum or value ap- 
OY for be 115 leſs value. 


2. That in all i of Gao pale no appeal 


hes to the King in Council, except the fines ſo im- 
poſed amount to L, 200 Sterling. 


4. Every ſuch appeal to the Governor and 
Council muſt be made within fourteen days after, 
judgment in the Court below ; and plaintiff in er- 
ror muſt give ſecurity, that he will effectually pro- 


ſecute his appeal or writ of error, and anſwer the 


_ condemnation money; and alſo pay ſuch coſts and 
damages as ſhall be awarded, in Caſe judgment be- 
low ſhould be affirmed. 


4. No aa. is allowed from the 1 of 
the Governor and Council, or from the decree of 
the Court of Chancery, to the King in his Privy 
Council, unleſs the debt, damages, or the ſum or 


value fo appealed for, exceed the ſum of L. 500 


Sterling, except where the matter 1n queſtion, &C. 
be as above. 


= Such appeal to the King in Council muſt be 
within fourteen days after judgment below, and 
plaintiff in error muſt give ſecurity to proſecute 
| his appeal or writ of error effectually, and alſo to 


anſwer the condemnation money, and to pay ſuch 
colts 
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( 84 ) 
colts and damages as may be awarded, in caſe of 


the Governor's judgment or decree RF af- 
firmed. 


repex ing In the V % Indies, proviſion i i8 ade made by 

pute. Act of Aſſembly, for directing the mode of aſcer- 
taining the value of the matter in diſpute, and alſo 
in what time the writ of error ſhall be returnable, 
when a tranſcript of the record ſhall be made out, 
and when errors ſhall be aſſigned, and ſuch other 
incidental matters in the courſe of the proceedings, 
about which the King's inſtructions are filent. In 
the United States, theſe thingy 4 are Caen for by 


rule of Court. 


Method of On an appeal from the Governor and Council, 
8 mop or from the decree of the Court of Chancery, to 
dhe King in Council, the proceedings are copied 
fair on large paper by the officer who has the cuſ- 
tody of the records; which done, the ſaid of- 
ficer who has the cuſtody of them, makes an affi- 
davit that they are true copies, and that they have 
been compared with the original records. The 
proceedings and affidavit are then annexed toge- 
ther, and the Governor puts the Great Seal to 
them, in which ſtate they are ſent to England. 


The Governor is uſually named firſt in the com- 
miſſion, iſſued under the 11th and 12th W. III. c. 
. ; | ; | ; ; 7 . 


c % 3 


7. for the more effectual ſuppreſſion os piracy, Pry 
he uſually ſits as Preſident; if not, the ſenior W. 
ber of the Council preſides 


. | The above ſtatute is made perpetual by 6th 
ed. I. c. 19. § 3. and is inforced by 8th Geo. I. 


C. 24. which laſt mentioned act is made perpetual 


by 2d Geo. II. c. 28. § 7. 


The Nee under the ſtatute of 13th and 
12th W. III. are, by the 4th ſet. of that Act, di- 
recked to be according to the rules of the Civil 
| Law, and the rules of the Court of „ 


By the aan Gans” I. c. 11. entitled, © An AR N 
c for the further preventing robbery, &c. and 
for declaring the law upon ſome points relating to 
pirates, it is declared (in the 7th ſection, ) that all 
perſons who ſhall commit any offence, for which 
they ought to be adjudged pirates, felons, or rob- 
bers, by the ſaid Act of 1ith and 12th W. III. 
c. 7. may be tried and adjudged for every ſuch 
offence in the ſame manner as is directed by 28th 
Hen. VIII. c. 15. and ſhall be excluded the bene- 
ſit of clergy; and by the gth ſection of the 4th 
Geo. I. c. 11. that act is extended to America. 


The Governor is alſo Vice-Admiral within his 


province, and in the time of war he iſſues his war- 


(6. 


rant to the Judge of the Court of Admiralty to 
grant commiſſions to privateers. 


By the 11th and 12th W. NIL; c. 14. all crimes 
and offences committed by any Governor, Lieut. 
Governor, Deputy-Governor, or Commander in 
Chief of any Plantation or Colony within his Ma- 
jeſty's dominion beyond the ſeas, contrary to the 
laws of this realm, or in force within their reſpec- 
tive Goverments, ſhall be heard and determined 
in the King's Bench in England, or before ſuch 
Commiſſioners, and in ſuch county of this realm, 
as ſhall be aſſigned by his Majeſty's commiſſion, 
and by good and lawful men of the ſame county; 
and that ſuch puniſhments ſhall be inflicted on 
ſuch offenders as are uſually inflicted for offences 


of the like nature in England. 


HAP. 
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CHAP. Xx. 


Late Fud icial Determinations in the Law Courts of 


the U nited 8 zates, 97% 


A non. 


"HE queſtion i in this cans was, Whether in- 


tereſt ſnould be allowed, during the war, up- 
on a bond due from a citizen of America to a Bri- 
tiſh-ſubje& ?—It was given in charge to the Jury 
by the Chief Juſtice, that upon accounts which 


only carried intereſt in time of peace, the circum- 


| ſtances of the war were ſufficient to deſtroy the 
_ uſage; and that upon bonds and obligations, bear- 


ing intereſt from the nature of the contract, the 


| intereſt ſhould ceaſe from the invaſion of the Bri- 


tiſh, and be revived at the date of gning the 


| TRE Articles, 


Af nilar deterndnetin took place in Virginia ; and 


this opinion determined many actions depending in _ 
and other _ w—_ ny Jams _ 2 


yy non. 


Interęſi. 


Som Plea 8. 
Philadelphia, 
1787. 


i 


Bill of Ex- 


change. 


IN the ſame Court | judgment was given in an 


action brought 5 the indorſee againſt the accep- 
tor 


Same court. | 


(WW: 


tor of a bill of exchange, in which the words * op 
order”? were omitted: In which, after much in- 
veſtigation, the Judges were of opinion, that ſuch 
bill was not negotiable, and conſequently that the 
action could not be ſupported. 


Witneſs. 5 January and GooDman, 


Same Court. IN the above caſe it was eſtabliſhed as a princi- 

ple, that where there are ſubſcribing witneſſes to 
a note of hand, it is neceſſary (as in the caſe of 
a deed) to produce them on the trial, or to give 
ſome ſatisfactory reaſon for their abſence ; but if 
there are no witneſſes, then proof of the parties“ 
hand-writing by any indifferent perſon ( capable of 
ſuch 75 18 ſufficient, 


This enen ſeems to deſerve the attention of 
mercantile people, as the obtaining witneſſes to promiſ- 
fory notes has commonly been conſidered a matter of 
uſeful precaution ; but by this een, it may 
be productive of much embarraſſment. 


Bankruptcy. A non. 
ee. THIS cas was as follows: One of two partners 
New-York. in trade became inſolvent, and a ſeparate com- 

miſſion of bankruptcy was taken out againſt him, 
the other partner being, during the whole tranſ- 
action, in good and ſolvent circumſtances. On 

| this 
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this caſe the queſtion was, Whether the Commiſ- 
ſioners, under the ſeparate commiſſion, were entit- 


led to receive and diſtribute the joint ſtock of the 
partners, or whether the ſolvent partner was en- 

titled to retain and appropriate it to the uſe of the 
company ?---It was admitted by the Counſel, and 
declared by the Court, as an undoubted axiom, 


that joint eſtate is firſt reſponſible to ſeparate cre- 
ditors; but it ſeems, that, on this occaſion, the 
Commiſſioners claimed all the intereſt of the inſol- 
vent partner in the joint eſtate, though they were 
entitled to make the diſtribution ; while the ſolvent 
partner contended, that as he was perſonally an- 
ſwerable for the Company debts, he ought to poſ- 
ſeſs the fund, out of which thoſe debts were pay- 


able. The apparent equity of the caſe in favour 
of the latter poſition, gave occaſion to a remark 
from the Court, that the execution of the bank- 


rupt law muſt be extremely defective, till a con- 
trouling juriſdiction, ſimilar to the Chancellor's in 
England, was here eſtabliſhed, ſince it was left 
generally to the Commiſſioners to proceed as they 
pleaſed ; and, upon an appeal to the. Common 
Law, the Courts were bound by general technical 
rules, which might, in particular cafes, militate 
againſt juſtice and natural equity. The forms of 
inſtituting an action created ſome Mfliculty in the 


preſent inſtance ; and it was acknowledged by the 


Counſel, that the moſt diligent ſearch had not en- 
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abled them to diſcover a Precedent for aſcertain- | 


ing, who ought to be made parties to the ſuit to 
recover the partnerihip NG. ht 


This filence in the law evidently proceeds from 
the interpoſition of the Chancellor, who directs in 
every reſpect the proceedings under the commil- 


ſion, upon full conſideration of all the circum- 


Habeas Corpus. 


Philadelphia. 


ſtances of the caſe.—N. B. Left undetermined. 


Caſe of TimoTuy MarLack, EV. 


M MATLACK being called upon to ſhew 
what cauſe he had for his diſcharge, his 
Counſel, Mr Murray, Ou the following objec- 


tions : 7 


« He obſerved, that no parallel could be found 


in the annals of Pennſylvania, and ſcarce in thoſe 


of any other country, for the continued ſeries of 
oppreſſion and injuſtice, which the preſent appli- 


cant had ſuffered in the courſe of his political 


tranſactions. That the preſent caſe was not to be 
conſidered merely as it affected the perſonal liberty 
of the applicant, (great and important as that right 
was,) but alſo as it affected every individual of the 


community, and the m—_ commonwealth. The 
right 
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right of perſonal liberty is, with juſtice, ranked by 
the conſtitution with that of life itſelf; and all 
others are poſtponed to theſe. The words of the 
_ conſtitution on this ſubje& are, That all men 
are born equally free and independent, and have 
certain natural, inherent, and unalienable rights, 
among which are the enjoying and defending /:fe 
and liberty, acquiring and poſſeſſing property, and 
purſuing and obtaining happineſs and ſafety *.“ 
It is with juſtice ranked with the right of life; for 
the infringement of it involves the violation of all 
others. It is to no purpoſe that the laws have 
guarded the property of the citizen from invaſion, 
if he may be wantonly dragged from the enjoy- 
ment of what he has lawfully acquired. In vain 
have the laws declared his right of enjoying his 
limbs, body, and health, if, by illegal confinement 
in the unhealthy damps of a priſon, his con- 
ſtitution may be undermined with impunity. 
It is unneceſſary to mention the authority of 
Precedents; it is well known —what is to-day 
of doubtful authority, will be to-morrow a rule 
for future determinations—almoſt a law. And 
where is the man who may not become the 
victim of a bad Precedent ? There is none. Upon 


the protection of this night, the wealth and popu- 
lation 


3 
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lation of a country muſt depend. To be convin- 
ced of this, we need but turn our eyes to thoſe 
countries where this right is unknown or un- 
guarded. Are they not univerſally poor, and 
thinly peopled ? Let Turkey witneſs. On the 
other hand, where this right is known and guard- 
ed, the nation is rich and populous. Of this, Bri- 
tain 1s an eminent example. What, but this ſecu- 
rity enſured, encourages the huſbandman, the ar- 
tificer, and the merchant ? What elſe can bring 
the foreign merchant to our port? And what, but 
the expectation of ſuch liberty, cauſes ſuch emi- 
grations from Germany and other parts of Europe, 
notwithſtanding the innumerable reſtraints laid by 
the different ſovereigns to prevent it? But ſhall 
this confidence ceaſe ? Shall this expectation be 
diſappointed ? And that in Pennſylvania, which 
boaſts the moſt free conſtitution in the world : I 
truſt not. Happily, we have a ſpeedy and effetual _ 
remedy provided by our laws for illegal impriſon- 
ment. This remedy is by a writ of Habeas Corpus, 
This remedy the applicant has reg, 


By this writ, the goaler i 18 contmaibled to bring 
| the þody of the applicant before the Judge, before 
whom the writ is returnable, with the day and 
cauſe of his taking and detention: To this the 
goaler has made a return: I therefore take as 2 


firſt principle, © That the Judge or Juſtice, before 
whom 


55 0 9 * 
75 92 the party mall be brought, mall, after 


return made, proceed to examine into fats re- 
e lating to the circumſtances of the caſe, and into the 
& cauſes of ſuch confinement,” &c. F He ſhall not 
only determine on the legality of the proceſs, but 
on an enquiry into all the circumſtances of the 
caſe, © do as to juſtice ſhall appertain.” What 
then is the return ? That the cauſe of the deten- 
tion is contained i in four warrants annexed to the 


writ. Theſe warrants are executions. The ob- 


jections then neceſſarily divide themſelves i into two 
points, via. 


I. That hls © executions are not warrant? d by 
any legal e And, 


60 Il. That, though ſock nk did exit; the 
executions are in themſelves illegal, unprecedent- 
ed, and void, | 


=” to the firſt point, it is a na principle, 

which cannot be controverted, that no execution 
can regularly iflue until the debt is aſcertained by 
the verdict of a Jury, or the confeſſion of the par- 
ty, and a judgment thereupon given. The right 
to trial by Jury, i is intended as a guard to all the 
natural 
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natural rights of a citizen, and is, perhaps, the 
| beſt which could have been deviſed for that pur- 
poſe. This mode of trial was alſo introduced into 
Pennſylvania by the firſt ſettlers from England. It 
was derived from the Great Charter, which was 
obtained by the Barons, ſword in hand, from King 
John, and tho” often attacked by arbitrary Princes, 
has ſtill maintained its ground. In Pennſylvania, 
it is aſſured to us by the conſtitution, which de- 
clares, that“ trials ſhall be by Jury as hereto- 
fore *.” And again, in ftill ſtronger terms, 
perhaps too ſtrong for the occaſion, © that, in 
“ controverſies reſpecting property, and in ſuits 
between man and man, the parties have a right 
<« to trial by Jury, which is to be held /acred 4.” 
The conſtitution having thus fixed this great right, 
no power on earth, not even the Legiſlature, can de- 
prive a citizen of it. This is ſettled by the frame of 
Government, which, (aiter enumerating the powers 
of the Legiſlature, declares, in the ſame ſection, 
that, they ſhall have no power to add to, alter, 
& aboliſh, or infringe any part of this conſtitution. j* 
Acts of this Aﬀembly, contrary to the conſtitu- 
tion, being in themſelves void, the Court have a 
power in determining, as though ſuch act (which 
is no law) did not exiſt, Such a power 1s the ne- 

_— | 
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| ceſſary conſequence of their appointment to ex- 
pound the law, as will appear from the maxim 
which is eſtabliſhed in England. Acts of Parlia- 
ment, which are againſt common reaſon, are 70 
be judged void. In the preſent caſe, there ap- 
pears to have been no trial by Jury, or confeſſion 
of judgment by the party. Upon what authority 
then have the executions iſſued? For an anſwer, 
we muſt have recourſe to the executions them 
ſelves. They recite, © Whereas it 1s certified to 

© us by our Comptroller-General, that Timothy 
„ Matlack, Eſq; is indebted to the State of Penn- 
4 ſylvania in the ſum, &c.” A certificate of the 
Comptroller-General is then to be taken as the 
authority and ground of theſe executions. Upon 
the general principle laid down, ſuch certificate 
can be no foundation for the procels : But to wave 
for the preſent that principle, let us examine the 
point upon the Acts of Aﬀembly as they ſtand. 
The A& which erects the office of Comptroller- 
General, veſts moſt amazing powers in him. Such 
powers, as I believe, were never veſted in one 
man, in any Government called free. By this Act, 
one man is to determine the property of his fel- 

| low-citizens: And upon ſuch determination, and 
a Certificate thereof filed 1 in the office of the Pro- 

e 
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thonotary of the Court of Common Pleas of the 


proper county, an execution is to iſſue. There is, 


however, an apparent reſtriction in this Act; the 
ſettlement of the Comptroller-General muſt be laid 
before the Supreme Executive Council for their 
approbation. Now, in the preſent caſe, I appre- 
hend, the Comptroller-General muſt ſhew, that 
the ſettlement was laid before the Council, and 


that they approved of it. Some of the exception- 


able part of this A& is repealed by a ſubſequent 
one. By this it is enacted, © That in every caſe 
< where the Comptroller:General ſhall ſettle an 
& account, and tranſmit ſuch ſettlement to the 
ce Supreme Executive Council for their approba- 
< tion, and if the party, whoſe account ſhall be 
ce thus ſettled and tranſmitted, be ſatisfied there- 


with, it ſhall and may be lawful, for ſuch party, 


c in one month after notice given by the Comp- 
ce troller-General, that the ſettlement is approved 
ce of by Council, but not afterwards, to appeal,” 
&c. * Has the Comptroller given the notice in 
conſequence of this Act? If he has, let the proof 
of that be brought forward: It muſt be done by 
an affidavit of the perſon ſerving the notice. An 


application of the maxim, that all things are to be 


preſumed to be ſolemnly and legally done, cannot 


„* 
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in this caſe be made. The proof of ſervice of the 


notice depends on verbal teſtimony. If theſe pro- 


ceedings had been on record, the party might have 


had recourſe to them: He might have ſhewn an 


irregularity or deficiency, if any ſuch were. In 


; the preſent caſe it is impoſſible to prove that no 
notice was ſerved, therefore the proof of the notice 
muſt be made out by the State. This is all that 


appears neceſſary to offer on the firſt point, in the, 


preſent ſtage of the buſineſs. 


* As to the ſecond point which was made in 
this caſe, that the executions are illegal, unprece- 
dented and void: 8 


The firſt objection that occurs upon theſe 
executions is their number. Four executions are 
iſſued, upon each of which the applicant is faid to be 
indebted to the State in a particular ſum. This is 
_ contrary to reaſon and the known practice. When 

« a plaintiff has a judgment, he has it in his op- 
“tion to ſue out what kind of execution he pleaſes ; 
hut he cannot regularly take out two different exe- 
«© cutions on the ſame judgment, nor a ſecond, but on 


failure of ſatiifaction on the firſt *.” Has the Comp- 
troller a power thus to deſtroy any man for whom 


N e he 
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he may entertain an enmity ? May he, by frittering 
a debt due to the State, and iſſuing out an execution 
upon every part, accumulate coſts at his pleaſure. 
It is not warranted by the former laws, nor by the 
preſent Act. Might not the Sheriff, upon one exe- 
cution, have diſtrained the goods of the applicant ? 
upon a ſecond, have the land ſeized on? upon a 
third, have taken his body? upon the fourth, they 
muſt have left him his ſoul and conſcious integrity: 
thoſe were beyond their reach. This is the moſt 
unparalleled uſurpation and abuſe of power ever 
known. To one of theſe executions another fatal 
objection is, that it is returnable upon no certain 
day: And how you ſhall execute this writ, make 
known to us and to our Comptroller-Gene- | 
c ral on the 6th day of June, omitting next: 
So that is uncertain whether it is returnable on 
the 6th day of June in the year 1787, in the year 
1788, or any other year. To this objection no 
authority need be cited. It is too clear to need 
one. And laſtly, theſe executions command the 
Sheriff to © diſtrain the goods” of the applicant, 
and, in default of goods, © to cauſe the debt to 
© he levied and made of his lands,” © and if no 
é lands are to be found in his bailiwic,” then he 
is commanded to take the body. It was formerly 
5 5 e 
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held, © that if a perſon died in execution, the 
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* plaintiff had no further remedy, becauſe he de- 
& termined his choice by this kind of execution, 
ce 20h ich, aſecting a man's liberty, is eſteemed the 


* highe/t and moft rigid in the law *. This, tho? 
altered by the Stat. 21. Jac. 1. will ſhew how far 
this principle has been carried, and how different 
the ſpirit of thoſe determinations are from the pro- 
_ ceeding in the preſent caſe. As a diſtinction may 
be attempted between the execations for a private 


_ perſon, and for the Commonwealth, it will be pro- 
per to examine what was the King's prerogative 


in this reſpect. At common law, the King 
„might by his prerogative have execution of his 
“ (debtor's body, goods, and lands; but till, un- 
der this reſtriction, that the 'ands were not ex- 


e tendible, while the chattels were ſufficient, and 


ce the debtor ready to anſwer the debt +.” Theſe 
| expreſſions are rather inaccurate z but the follow | 


ing caſe will ſerve as an explanation.” 1 


6 The King may have execution of his debtor's | 
ce lands and chattels, or of his body 1.“ So that 


it is evident that the King could not have execu- 
tion of his debtor's lands, chattels, and body af the 
ſame. time. But to put this matter ſtill farther, if 


N 
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poſſible, from doubt, no execution like the preſent 
can be found in the books of entries ſo early as 
Coke, or ſo late as Lilly. If then no ſuch execu- 
tion exiſted before the paſſing the act for the ſettle- 
ment of the public accounts, neither does it exiſt 
under that act. This act provides, That the body 
of a debtor of the Commonwealth © ſhall be 
<« liable to be taken and impriſoned by warrant 
c under the hand and ſeal of the Prothonotary of 
the Court, &c. * © or”---(not © and,” but 
' ſpeaking in the disjunctive) © his goods and chat- 
tels ſhall be diſtrained, and ſold thirty days 
from ſuch diſtraining” * by warrant, c. 
Here the act diſtinguiſhes between the warrant for 
the body and the warrant for the diſtreſs, * and 
&« if other property cannot be found *,” a return muſt | 
firſt be made that no other property can be found, 
<« the lands may be taken, &c. by virtue of a writ 
of fieri facias, &'c. *” Here is a known and pre- 
ciſe term made uſe of by the act. A writ of com- 
mon uſe, and of a form fixed and eſtabliſhed by 
long practice, is directed to ifſue, © if no other 
property can be found.” By theſe words of the 
act, the intention of the Legiſlature is evident. 
It follows, as an unavoidable conſequence of what 
; | has 
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| has been aid, that theſe executions are illegal, 1 un- 
: ay and void. 


«To conclude, if your Honour is of opinion that 
the applicant has had theſe executions iſſued againſt 
him without a trial by Jury, without having an op- | 
| portunity of obtaining ſuch a trial, and without hav- 
ing had notice of the proceediags before Council, 
if any ſuch proceedings have been, you will no 
doubt direct his diſcharge upon the principle, that 
the executions are not founded upon any legal au- 
| thority ; and if thoſe executions, as I think is fully 
made evident, are illegal, as four have iſſued when 


=, only one ought, and as one of them is not return- 


able on any certain day---and if they are illegal 
and unprecedented, as being againſt the goods, 
lands, and body, your Honour will direct the diſ- 
charge of the applicant from this void proceſs. 
Here the caſe will for the preſent be reſted, until 
the Comptroller-General ſhall ſhew any thing 
which may call for a reply.” 


Me Comptroller then dae to be heard a few 
Words. He produced a number of papers, obſer- 
; ving, Here are Mr Matlack's accounts, as ſet- 
tled by me and approved by Council. The pro- 
ceedings in this caſe have been the ſame that are 
always practiſed. The accounts are indorſed, 
Read and approved, J. A. and an entry made 1 in 
v6. * the Council books.“ 5 


The 
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The Comptroller here ſtopping, Mr Murray 
\ obſerved, that the queſtion was not what had been 
the Comptroller General's practice, but what was 
legal? That the Comptroller could not juſtify 
proceedings illegally or irregularly in Mr Matlack's 
caſe, becauſe he had proceeded Wegally e or Urregu- 

larly in other caſes. 


| Yudge Shippen. © I enquire now into facts. Mr 
Murray obſerved early in what he ſaid, the neceſ- 
fity of notice to be given to the party, of the ſet- 
tlement by the Comptroller General, and the ap- 
probation of Council. A man muſt not be de- 
prived of ſo important a right as that of trial by 
Jury, rap his own default, The notice muſt 
be proven.” 


The Comptroller General then went to his office, 
and returned with a paper which he ſaid was a 
letter from General Wayne. This he offered as 
evidence to prove that the notice was given to Mr 
Matlack, in Savannah, in the State of Georgia. 


Judge Shippen. © That will not do. What- | 
ever dependence I might put in General Wayne' 8 
word as a gentleman, yet, in my judicial capacity, 
I muſt have evidence. Had this notice been pro- 


ven, it would then have been a ſubject of ſome con- 
a | ſideration, 
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ſideration, how far a notice ſerved in Georgia, 
from whence the party could not appeal within the 
month, would have been good. Upon the exe- 
cutions I give no opinion, as the matter is deter- 
mined on the firſt point. Care, however, ſhould 
be taken in the form of them.” | 


Mr Matlack was accordingly diſcharged, 
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